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Introduction

Over the past few years, the Israeli occupation has been practicing all forms of 
repression, oppression, humiliation and revenge schemes on the Palestinian and Arab 
prisoners detained in its jails, whose issue has recently become the primary pressure 
card for political gains when dealing and negotiating with the Palestinian leadership; 
as well as a means for collective punishment against the prisoners’ families; relying on 
all forms of violence and terrorization. 

The occupation has publicly shown its hatred and racism against the prisoners, 
even spoken in action its indifference and contempt of all the humanitarian and 
international laws and conventions, to the extent it legitimizes its torture and assault 
of the prisoners through ratified laws by the Israeli Parliament (Knesset) as a response 
of initiatives and proposals of prominent political and military figures in Israel. 

With the great increase in the number of arrests and violence over the past few 
years against the prisoners by the jail administration upon direct instigation of the 
extreme right-wing Israeli governments; unified actions and efforts are needed to 
expose such violations and practices so as the international community is well-
acquainted with them and attain its legal and humanitarian responsibility towards 
it. We are determinant to provide the international community with all available 
data and figures that disclose clearly and in details the magnitude of the continuous 
crimes in the Israeli jails.

To this end, the idea of the International Legal Conference has evolved by the Prisoners 
and Ex-Detainees Affairs commission in partnership with the Palestinian Bar and 
cooperation with the civil and legal society organizations in Jordan and Palestine. 
The Conference was held in the Hashemite Kingdom of Jordan, 16-17 September 
2015 under the title “Protection of the Prisoners and Detainees: An International 
Responsibility and Obligation” in which more than 500 participants from Palestine, 
Arab and foreign countries took part; most of them were parliamentarians, legalists, 
journalists, politicians, legal personalities and guests of honor.

The conference addressed several legal issues and axis, among which: unjust trials, 
torture, legal violations of the prisoners’ rights and breaching the international 
conventions, mechanisms of action and work plan on the international level to protect 
the prisoners. Many specialized thorough papers were presented throughout the two-
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day-conference; and sufficient time was dedicated for discussions and comments that 
were later dealt with absolute seriousness.

The legal conference was one round of a long legal international battle to reinforce 
the prisoners and detainees’ rights; and eventually, to produce an inclusive legal 
document on their status, violations and abuses practiced against them according to 
the international conventions and laws, mechanisms of work to provide them with 
the protection they require amidst the persistent assaults of the Israeli occupation 
government; this effort gained more momentum after the State of Palestine joined/
signed the international treaties and conventions.

In this context, we would like to profoundly thank the Hashemite Kingdom of Jordan, 
represented by the King, the people and the government for its remarkable interest in 
the prisoners and detainees issue, as well as for the outstanding organization, hospitality 
and reception. We extend our gratitude to Al-Haq and Addameer associations, the 
International Movement for Defense of Children, Civil Rights and Liberties Defense 
Center and Laws Institute of Bir-Zeit University and the Lawyer Naser Arrayes.

At the conclusion of this presentation, we have to thank the Conference Secretariat, 
whose fundamental role was one of the actual reasons of this conference success. 
The secretariat includes: Na’el Khalil,Amani Hamdan  Ra’ed Abu Al-Humous, Ribhi 
Qatamesh, Mahmoud Al-Eryan and Raneen Abdeen. 
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The International Law Conference

Protection of Detainees and Prisoners:

International Responsibility and Obligation

16-17 September 2015

Al-Quds International Hotel/ Amman/ Jordan

The Conference Agenda

Wednesday 16 September 2015

9:00 – 09:30 Registration

09:30 – 10:20 Opening of the First Day

The Jordanian and Palestinian Anthems 

- HE President of the State of Palestine, Mahmoud Abbas 

- HE, Dr. AtefTarawneh, the Speaker of the Jordan’s House of Representative 

- His Excellency Mr. IssaQaraqe, Prisoners’ Affairs and Ex-Detainees Minister 

- HE Dr. Nabil Elarabi, Secretary-General of the Arab League 

- HE Mr. Samir Khirfan, President of the Jordanian Bar 

- HE Mr. Hussein Shabana, President of the Palestinian Bar 

- Mother of the Hunger Striker, the Prisoner Nidal Abu Aker 

10:20 – 10:50 Coffee Break

10:50 – 11:15 The opening Speech 

First Session

Moderator: Sha’wanJabarin

Rapporteur:  Maisoon Abu Shalbak

(10:50 – 12:10)

10:50 - 11:15 William Schabas/ the legal and political situation of the 
Palestinian prisoners in Occupation jails. 
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11:15 – 11:20 Abdel Latif BouAshreen / Sevretary-General of the Arab 
Lawyers Union

11:20 – 11:30 Lawyer Fadwa Al-Barghouthi / the Speech on behalf of the 
National Prisoners Movement 

11:30 – 11:40 Qadoura Fares / The Political Aspect of the Prisoners’ Issue. 

11:40 – 12:10 Discussion

12:10 – 12:25 Coffee Break

Second Session: Palestinians’ Detention Guarantees in the Occupation Jails: 
Realities and Laws

Moderator: Nour Al-Imam

Rappoteur: Fadi Al-Qawasmi

(12:25 – 1:55)

12:25 – 12:40 Bana Shouqhari/ Policy of Torture and Impunity 

12:40 – 12:55 Ferdoos Al-Issa / The Psychological and Social Impacts of 
Palestinian Children Detention in the Israeli prisoners

12:55 –  01:10 Omar Farah / The Legislative System, the Administrative 
Practice, and Confidentiality Regarding Hunger Strikes and 
Compulsory Feeding

01:10 – 01:25 James Turpin/ The Policy of Administrative Detention and 
its Status under the International Law

01:25 – 01:55 Discussion

01:55 – 02:10 Coffee Break

Third Session: Israel International Liability for the Violations of the Prisoners’ Rights

Moderator: GhassanFarmand

Rappoteur: JameelSa’adeh

(02:10 – 03:25)

02:10 – 02:25 Christina Papadopoulou/ Getting the evidence: countering 
torture and impunity through Medico-Legal Documentation

2:25 – 02:40 Carrie A. Comer: On Torture: Contemporary legal standards 
and accountability options for Palestinian victims 
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02:40 – 02:55 Abeer Baker/ The legal aspects of the detention of 
Palestinian activistsin prisons located within the borders 
of the occupation state “Israel”.

02:55 – 03:25 Discussion/ Closing the First Day 

04:30 Lunch Break

Second Day: Thursday 17/9/2016

First Session: Guarantees for a Just Trial / Violations

Moderator: Khaled Quzmar

Rapporteur: Amjad Al-Shillah

(09:30 – 10:45)

09:30 – 9:45 Sharon Weill/ Governing through crimes: The Israeli 
military courts and political repression

09:45 – 10:00 Sahar Francis/ The Practices of the Military Occupation 
Courts and their compliance with the International 
Standards of Just Trials. 

10:00 – 10:15 Mohammad Al-Tarawneh/ Just Trial Guarantees and the 
Palestinian Prisoners

10:15 – 10:45 Discussion

10:45 – 11:00 Coffee Break

Second Session: Guarantees for a Just Trial / Liability

Moderator: RizeqShuqair

Rapporteur: Safa’ Abdou

(11:00 -12:00)

11:00 -11:15 Michael Kearny / International Criminal Responsibility of 
Legal Professionals for Torture

11:15 – 11:30 Shane Darcy / The Legal Responsibility of Companies 
dealing with Prisoners

11:30 – 12:00 Discussion

12:00 – 12:15 Coffee Break
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Third Session/ International Liability towards the Protection of Prisoners

Moderator: Mohammed Shalaldah

Rapporteur: Waleed Al-Sheikh

(12:15 – 01:15)

12:15 – 12:30 Emer Costello/ The European Parliament Action on 
Palestinian Prisoners 

12:30 – 12:45 Raji Sourani/ Accounting Israel in the International Criminal 
Law 

12:45 – 01:15 Discussion

01:15 – 02:15 Coffee Break

02:15  Recommendations and Closing Statement 

03:00  Lunch Break
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HE President of the State of Palestine, Mahmoud Abbas.

“In the name of God, the Most Gracious, the Most Merciful”

His Excellency, Dr. Atef Tarawneh, the Speaker of the Jordan’s House of Representative

His Excellency, Dr. Nabil Elarabi, Secretary-General of the Arab League

His Excellency Mr. Issa Qaraqe, Prisoners’ Affairs and Ex-Detainees Minister

HE Mr. Samir Khirfan, Head of the Jordanian Bar

HE Mr. Hussein Shabana, Head of the Palestinian Bar

Excellencies, Distinguished Delegates, Ladies and Gentlemen,

It gives me a great pleasure and honor to greet you all on behalf of the HE President 
Mahmoud Abbas and of Palestine, people and government, and

extend our gratitude and appreciation to your gracious initiative; so Palestine will, as 
always, present in the sentiments of Jordan; King, government and people, and of all 
the free and honorable throughout the world. 

I would like to thank the Jordanian House of Representatives and the Jordanian Bar 
for their eminent efforts to organize this conference, which echoes the strong bonds 
between the twin countries and reinforces that the Palestinian Cause and its people 
are of the top priorities and interests of the Hashemite Kingdom of Jordan and its wise 
leadership on the regional and international levels; mainly the honorable and noble 
stands of the King Abdullah II in relation to Jerusalem and Al-Aqsa Mosque that is 
facing on daily basis the most vicious brutal Israeli attacks since for the fourth day in 
a row, the mosque has turned into a battleground with the worshippers; no prayers 
are performed for the occupation soldiers desecrating the place and invading every 
corner of it, as if saying that the Arab, regional and international circumstances are 
opportune to resolve matters upon their own schemes. 

Ladies and Gentlemen, 

While we are here in this conference to discuss the protection of the prisoners and 
detainees from the Israeli crimes and violations, and deliberate the possible legal 
means and avenues to defend them and protect their rights granted by all the 
international conventions, Geneva Conventions (the four treaties) in particular; the 
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whole world is watching what Israel is doing to the prisoners and detainees including 
children and women.

Israel’s denial and refutation of the rights of the Palestinian and Arab prisoners, 
and its unhuman crimes that can be seen through the practices and policies that 
outrageously contradict with the Universal Declaration of Human Rights and the 
relevant international conventions and treaties, it has become inevitable to work 
rigorously employing all possible means on the legal, political and diplomatic levels to 
grant these prisoners the legal protection they need. This can be realized by addressing 
the UN institutions and international bodies fostering war prisoners’ rights in general 
and human rights in particular.  

This is not our responsibility as Palestinians or Arabs only, the whole world should 
be responsible as well, specifically the fostering countries and signatories of the Four 
Treaties of Geneva Conventions, which Palestine has become a member also. Time 
has come to oblige Israel to abide by relevant international laws and conventions and 
applying them on the Palestinian and Arab prisoners.

Moreover, Legal protection must be granted to junior detainees from abuse and 
ill-treatment by the occupying force of Israel; the Convention on the Rights of the 
Child states that those who are under 18 years old are considered children while the 
occupation state of Israel’s regulations say under 16 years, nonetheless, Israel does 
not comply with its own definition and detain, abuse, psychologically and physically 
torture (beating, Ta’liq, strip search, deprivation of visits or meeting the lawyer) 
children in a rude violation of the humanitarian international law and human rights 
international law in addition to the convention on the Rights of the Child. 

Only few days ago, we all watched in mass media what the occupation army soldiers did 
in an attempt to arrest the Palestinian child in Al-Nabi Saleh village. The shocking West 
Bank image of A-Tamimi 13-year-old boy with a broken arm being held at gunpoint 
by an Israeli soldier and then his young sister, mother and brother were harshly and 
ferociously attacked.

This is the Occupation Army and these are the morals of the State of Israel that 
deceptively considers itself a state of law and democracy in the region. 

You cannot cover up the sun with a sieve.
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Ladies and Gentlemen,

Our respectable audience 

These crimes are tallied up with a long and continuous series of crimes and violations 
committed by Israel; the latest was the Israeli High Court decision authorizing the 
Military Commander to confiscate lands and demolish houses in any area, including 
Area A that is under full Palestinian sovereignty in a total breach of the International 
Court of Justice resolution in relation to the Separation Wall and the Ground War List of 
1907, as well Geneva Convention. Undoubtedly, the fact that the State of Occupation’s 
approval of the Compulsory Feeding Order against the poisoners in an attempt to 
oppress their right of expression and rejection of the administrative detention; a 
detention without charge or trial that can last for long years, is a further motive to stop 
treating Israel as “a state above the law” and hold it accountable by the international 
community, its legal institutions and UN commissions. 

The Palestinian people and its leadership are highly evaluating your efforts to explore 
and employ all the legal methods to hold Israel accountable and seize its superior 
status; we greatly count on the role of the House of Representative of Jordan in 
mobilizing a unified stance with all the Arab and international Parliaments so as to 
isolate the colonizing and occupational policy of Israel and expose those who stand 
with it. I do express my gratitude and pride to participate in this conference that is held 
for noble causes evolving of sincere and genuine beliefs of justice, and in supporting 
the Palestinian people’s right to practice their legitimate inalienable rights. Wishing 
you all the best of luck 

Looking forward to the success of this conference and to come up with recommendations 
and ideas to realize the long-sought justice. 

The Lawyer
Hasan Elouri

Legal Advisor to President of the State of Palestine
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Speech of the Chairman of the Jordanian House of Representatives 
(Parliament)

Atef Tarawneh

He first welcomed the Prisoners Affairs Authority, participants and the audience 

“It gives me a great pleasure to join you today in such a crucial issue that we cannot, 
but be biased to due to the sacrifices, patience and resistance are always the same, the 
prisoners are our consciences that continuously speak of resistance from behind the 
prisons.

In this speech, no words can be said regarding prisoners, since they precede us in 
everything, and we hope to reach some of their ranks. Every hour that passes while 
they are in prison is a sacrifice from them and injustice from us.

Nothing can be said regarding the issue of prisoners in the occupation prisons, but 
that is as a sign of the Palestinian people’s heroism and a source of shame for the 
international community, which has turned justice away from the cause and kept the 
people of Palestine under the injustice of the longest occupation that still exists.

We appreciate the efforts of His Majesty King Abdullah II, who today stands alone 
in defense of the Palestinian cause, and declares the falseness of the Israeli claims 
that continue to confiscate the land, violate the humanitarian charters and continue 
attacks on our holiest Islamic sanctuaries Al-Aqsa Mosque and Jerusalem. We highly 
appreciate the official efforts undertaken to serve and support Palestinian Arab 
prisoners, which is a valuable service and good turn to the Palestinian cause in general, 
and the humanitarian cause in particular. 

It is necessary to thank every official effort that inform us about the prisoners or 
even facilitate the visit of their relatives to the occupation prisons and also follow 
the conditions of the released prisoners. The issue of Palestinian Arab prisoners in 
Israeli prisons in particular and the Palestinian issue in general cannot be separated. 
The issue of our prisoners in Israeli jails is a daily occasion in which we remember 
the need to make peace and security that will guarantee the establishment of a 
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Palestinian state with full sovereignty and dignity, with Jerusalem as its capital, 
and the return of rights to its owners in accordance with the provisions of the 
international legitimacy known to the world and the decision-making countries. 
They avoid that by a double policy where justice is for them and injustice for us 
we stress that the protection of detainees is a responsibility and commitment 
to impose on the international community which must provide the justice and 
dignity they deserve in incarcerated occupation prisons.

In this regard, it is vital to stand for a viable political solution that prioritizes the 
Palestinian Cause on all platforms and at all events since it is the key for solving all the 
region crises and dilemmas. Supporting the effort of his majesty king Abdullah 2 on 
all levels; locally and globally in reminding the world of its responsibility towards the 
Palestinian people and it’s just cause after our people have suffered injustice practiced 
by the occupation and has been practicing it for more than 67 years.

We cannot shorten our positions towards the Palestinian cause, the situation of our 
people in Palestine and the sacrifices of our prisoners in the occupation prisons in a 
word or article, but we must all remain united on the front of the issue armed with 
national unity. Taking by that an arm to defend the Palestinian cause so that they gain 
their rights and we establish the state of Palestine with Jerusalem as its capital. 
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Realities of  the Palestinian Prisoners and Detainees in the 
Occupation jails

Legal Requirements for Protecting their Rights

Issa Qaraq’

Confinement: A systematic Policy

The confinement policy is one of the prominent and most dangerous policies 
adopted and applied by the Israeli occupation state since its occupation of the 
Palestinian territory in 1967. Moreover, it has become the background front of the 
war instigated against the Palestinian people. The number of those arrested or 
detained by the occupation authorities since 1967 until today was approximately 
850 thousand Palestinian, constituting 20% of the overall population of the 
occupied Palestinian territory. 

2014: Year of Destruction for the Palestinians 

The arrests and violations committed by the Israeli occupation authorities have 
notably escalated in 2014; that’s why in the inclusive annual report of the UN Office for 
the Coordination of Humanitarian Affairs it described “The year 2014 was a traumatic 
one in the occupied Palestinian territory (oPt)”, during which 6,059 were arrested, with 
an increase of 56% compared to 2013, and 5.57% compared to 2012 and 83% looking 
at the figures of 2011.

78% of the arrested were youth and children in 2014; the latter constituted 21% i.e. 
1,266 child whose ages are less than 18 years; most of them were from Jerusalem. 
A serious escalation is observed and intentional targeting of arresting and detaining 
children comparing to previous years. 2014 has witnessed an ascending increase of 
the arrests rate; 32% of 2013, 43.7% of 2012.

Moreover, the number of the administrative detention has increased this year 
and reached 480 detainees, i.e. with an increase of 245% of 2014; and multiplied 
three times  of what is was in 2013 (145 administrative detainee); i.e. 355 
detainees’ increase. 
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The arrests included all sectors of the Palestinian society without any exceptions. 
Those who were arrested were subject to one or more of the physical, psychological 
torture methods and inhuman degrading treatment while being confined in unlivable 
places for human beings. 

Number of Prisoners and Detainees in the Israeli occupation jails.

Statistics published by the Palestinian Prisoners and Ex-Detainees Affairs Commission 
show that the number of the Palestinian prisoners is 6,000 distributed on 18 jails and 
detention centers, all located in the territory of the occupation state of Israel i.e. out of 
the Palestinian occupied territory. 

In these prisons, 250 minors are detained, 23 female prisoners, 480 administrative 
detainees, 10 PLC elected members, 1,500 patients, and 30 prisoners who were arrested 
prior Oslo Agreements; 16 of whom have spent more than 25 years in the prison.

Main Israeli Violations of the Palestinian Prisoners and detainees Rights: 
Interrogation, Torture ill-treatment 

During the interrogation period, a detainee is often subjected to some form of cruel, 
inhuman or degrading treatment, whether physical or psychological, and ranging 
in extremity and even confessions can be extracted from him by force or threat, in a 
rude violation of the Convention against Torture and other treaties of the International 
Law for Human Rights and the Humanitarian International law, and Geneva Fourth 
Convention  of 1949 regarding protection of civilians during wartime, and the 
Convention of the International Criminal Law. All these conventions, treaties and 
agreements criminalize all forms of torture and consider torture war crime, crime 
against humanity and one of the most serious international crimes. 

In past instances, and over the long years of occupation, 71 detainees have died while 
in custody as a result of torture since 1967, 7 detainees were killed in direct attacks, 
the most recent was the martyr Ra’ed Abdullah Al-Ja’bari , 37 years old from the City 
of Hebron; he died as a result of torture and fatal beating on his head according to the 
forensic results. 

Israel judicial entities defend its interrogation techniques and torture as a legitimate 
way of combating terrorism faced by its citizens, and the interrogators enjoy a legal 
immunity against accountability and judicial pursue, which expectedly, resulted in the 
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prevalence practice of torture practiced by Shabak since June 2014. The numbers that 
Human Rights organizations provided showed the duplication of the complaints filed 
against Shabak interrogators 400% in 2014 of numbers in 2012, and 200% in 2013.

According to human rights organizations, 850 complaints about torture between 
2001-2014 were disregarded and were closed without any investigation of whatsoever, 
which makes the Complaints system of the occupation state a formal hollow system 
whose mainly purpose is present the occupation state institutions  as observing and 
abiding laws that allow objection and complaints on its violations and practices that 
are against law in principle. Israel is the only State that legitimizes torture in a law 
called -necessity of defense|| ex ante allows that interrogation methods be used in 
situations where a detainee is considered a - ticking bomb. Furthermore, the Israeli 
Knesset ratifies in the first reading on 5/6/2015 the rule of exempting the Israeli 
Intelligence and Police offices from video-audio documenting their interrogations to 
grant this security apparatus the full liberty no restrictions on any monitoring of their 
interrogators’ behavior and practices. 

The Israeli Supreme Court, moreover, declines any demands of criminal investigation 
following complaints on prisoners being subjected to torture. For example, a number 
of Israeli legal organizations filed two appeals on behalf of 22 Palestinian prisoners who 
were victims of torture and abuse in the intelligence interrogation cells, demanding 
conducting a criminal investigation, the Supreme Court declined their appeals, which 
in practice reinforced and strengthened the immunity of Shabak interrogators. 

The forms of torture and ill treatment employed against Palestinian prisoners include 
the following: beatings, tying prisoners in -stress positions||, interrogation sessions 
that last up to 12 consecutive hours, depriving prisoners of sleep and other sensory 
deprivation, isolation and solitary confinement, and threats against the lives of their 
relatives, sexual abuse, exposing prisoners to electric shocks, deprivation of sleep, and 
depriving them from meeting their lawyers and psychological pressure. 

Administrative Detention:

Administrative detention is a procedure that allows the Israeli military to hold detainees 
arbitrarily indefinitely on -secret information|| without charging them or allowing them 
to stand trial. This procedure empowers the military commanders to detain an individual 
for up to six-month renewable periods.|| On or just before the expiry date, the detention 
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order is frequently renewed. This process can be continued indefinitely. As of 2000, more 
than 23,000 administrative detention orders were issued by the occupation authorities 
that affected all sectors of the Palestinian society including PLC members .

Administrative detention is used in the Israeli policies as a substitute for criminal 
prosecution especially where there is insufficient evidence to obtain a conviction. 
Israel‘s use of administrative detention, in its collective and large-scale application, has 
become a norm not emergency or exceptional procedure; and “secret information” 
and “evidence confidentiality” have become the rule not the exception. 

Children

 Each year approximately 700 Palestinian children under the age of 18 are prosecuted 
through Israeli military courts after being arrested, interrogated and detained by 
the Israeli army; a policy that is a violation of the United Nations Convention on the 
Rights of the Child (CRC), which defines a child as “every human being below the age 
of eighteen”.|| The policy is also duplicitous since Israel‘s own civilian court system 
(applying to Israeli citizens) defines the age of legal majority as 18, whereas the age of 
majority in military legislation was 12 (applying to Palestinians).

65% of the Palestinian children rights were violated in a number of ways during their 
arrest, interrogation, detention and trial, according to the concerned and human rights 
organizations, including: torture, ill-treatment, abuse (physical, psychological and 
sexual), illicit forced confessions, held in difficult and harsh conditions; moreover, the 
Israeli authorities prosecuted Palestinian children and adults in the same court system.

The Foreign Affairs Ministry of Britain disclosed on 26/2/2012 a report prepared by a 
group of British lawyers on the Palestinian Children Detainees Treatment; that showed 
children were held in conditions that level tortures such as solitary confinement,, 
deprivation of family visits, deprivation of sleep, sexual harassment, force them to sign 
on confessions written in language they do not understand; and that Israel is treating 
every Palestinian child as a potential “terrorist”. 

UNICEF reinforces the fact that detained children mistreatment and abuse is a still a systematic 
collective and large-scale policy in the Israeli military detention system. Its report that was 
published on 21/2/2015, stated that during the year 2014 more than ¾ of the confined 
Palestinian children were subjected to one or more of the physical abuse forms during their 
interrogation and detention, and that 93%  were deprived of acquiring a legal advice.
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Many children were reported to be arrested inside the settlements built on the occupied 
Palestinian territory. Moreover, the occupation forces imposed the house arrest on 200 
Jerusalemite children, and deported 30 children of them from their residences. 

The detention of children has devastating impacts on their mental, health and 
psychological status; many of them after their release have showed many disturbing 
symptoms: insecurity, isolation, sleeping difficulties, nightmares and anxiety…etc.

The absence of Fair Trails: 

Palestinians from the occupied Palestinian territory are arrested by Israeli military 
orders and are prosecuted by two Israeli military courts located in military bases.

Israel persists to reject the implementation of the Fourth Geneva Convention regarding 
the civilians’ protection during wartime; particularly the judicial trials. Tens of thousands of 
Palestinians were prosecuted in military courts sine their establishment in 1967.

The Israeli judicial system is not objective or unbiased; most of the Palestinians who 
were prosecuted in these court were convicted; of 8,854 files who are charged in front 
of the military courts in 2006, all were convicted but 26 were found innocent. 

The occupation courts are discriminative characteristically; the maximum penalties in 
the civil judiciary system that prosecutes the Israeli citizens are less cruel and light in 
comparison the verdicts of the military judicial system against the Palestinians. 

The civil judges admit and accept the “Self Defense” rational when it concerns Israelis 
but decline it completely when the one brought to court is Palestinian. 

The Israeli journalist Kobi Niv, says: the army, the settlers, the borders guard, the general 
security service and the general courts are all different players of different uniforms  
but serving one master; Israel and their sole aim is robbing Palestinians’ lands, dignity 
and rights. 

Medical Neglect 

Human rights organizations reports show an intentional medical neglect policy 
and not to provide adequate treatment for the sick prisoners particularly prisoners 
suffering from chronic diseases; number of medical cases in the jails reached to more 
than 1,500 cases, among which 25 cases with cancer, in addition to hundreds of cases 
suffering from disabilities, skin diseases, chronic diseases, paralysis.
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Israeli authorities responsible for prisoners regularly and deliberately neglect 
their duties to provide medical support for Palestinian prisoners in their care. 
Treatment is often inadequate and is delivered after substantial delays. Often 
medication is limited to over-the-counter pain killers, physicians are on duty 
irregularly and specialized medical healthcare is generally unavailable, the 
poor quality jails that are not convenient for humans detention, and the use 
of oppressing methods causing various diseases, such as tear gas. What is 
more perplexing is what the Israeli Minister of Sciences disclosure in 1997 of 
conducting one thousand experiment of Israeli pharmaceutical companies on 
Palestinian prisoners, which explains the increase of sick prisoners rates. Since 
1967, 53 prisoners have died as a result of medical neglect; Hasan Turabi, Maysara 
Abu Hamdeya and Jafar Awar were the latest victims. 

Detention of Prisoners in jails inside the occupying state 

In a clear violation of the Fourth Geneva Convention, articles 66, 67 and 49: deportations 
of protected persons from occupied territory to the territory of the Occupying Power 
are prohibited.

An Israeli Political, Legal, Religious, Cover for all the violations committed against 
Prisoners: 

1. The government of Israel is seeking to legitimize all violations against the 
Palestinian prisoners through enacting laws and legislations in the Israeli Knesset, 
such as: 

a. Raising the sentences bar against minors  to 20 years and deprivation of the 
prisoners from all forms of contact with their families. The Israeli Ministerial 
Committee for Legislations Affairs approved that on 31/5/2015 by declaring 
its approval and ratification of those two decisions. 

b. Exempting the intelligence interrogators from audio and video recording. The Israeli 
Knesset discussed on June 2015 a provisional law that exempts the intelligence and 
police services for another five years  from documenting the interrogations. 

c. Two draft laws presented by Liberman on 2/6/2015 to the Knesset regarding 
the Execution of the Prisoners

d. A legislation that allows the Israeli authorities to force feeding the hunger 
strikers of the prisoners. 
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2. Extreme radical religious and political discourses of many Israeli officials and Rabbis 
calling for further killing and oppressing the Palestinian prisoners; for example, the 
Israeli Minister of Economy, Niftali Benet, called for executing the prisoners and the 
military rabbinical to organize genocide camps for Palestinians 

3. Absence of any legislations that impose penalties on war crimes in the Israeli laws 
(Penalties Law), such as: force a war prisoner or protected civilian to serve in the 
enemy state forces; deprive a war prisoner or protected civilian from the right of 
fair trial; the crime of deporting, directly or implicitly, part of occupied territory 
citizens to its occupying territory, or evict or transfer the residents of the occupied 
territories to the occupying state or outside their residence. 

Legal Updates: 

1. Palestine is upgrading  to non-member observer state status in the United 
Nations. It was adopted on 29 November 2012; accordingly, Palestine has 
become a member of the international law family that regulates the relations 
between states; which invalidate Israeli allegations that Palestine is “Disputed 
territory” and reaffirms all the previous UN resolutions stating that the 
Palestinian territory is an occupied territory since 1967, including Jerusalem, 
by the Israeli occupation and shall be liberated and empower its people to 
practice its basic rights of self-determination

2. Palestine joins more than 37 international agreements and treaties and joining 
the International Criminal court

3. The UN Conventions and resolutions that affirm the undisputable right 
of the Palestinian people for self-determination and reiterate that every 
member shall observe, maintain and respect other nations’ right of 
self-determination; and that subjecting people to foreign occupation, 
exploitation and control contradict greatly with the UN Conventions, 
and deny the basic human rights which ultimately constitute an 
obstruct to the international peace and cooperation. Moreover, the 
UN General Assembly resolutions confirm the right and legality of the 
national resistance against all forms of forced actions barring their 
right of self-determination; and express its support to the national 
liberation movements that endeavor to get rid of servitude and foreign 
authoritarianism and gain its independence and freedom. 
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 These updates are crucial and fundamental upon which we are now able not 
only to join all international bodies and treaties, but also to employ all available 
international mechanisms and tools to reinforce the detainees and prisoners’ 
rights and defend them and confront all the violations and abuses they are 
subject to. 

 We hope, in this context, that this conference will result in very useful 
mechanisms, proposals and approaches that will help us in our long struggle 
and legal battle with the occupation state.

 We look forward to see the outcomes and suggestions of all available, possible 
and functional international tools and mechanisms that can be employed to 
hold the occupation state and its leaders accountable for all the crimes and 
violations they committed against our prisoners and detainees.
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Speech by His Excellency Dr. Nabil El- Araby

Secretary-General of The League of Arab States

His Excellency, Dr. Atef Tarawneh, the Speaker of the Jordan’s House of Representative

His Excellency, Mr. Hassan ElOury, the Legal Advisor the Palestinian President

His Excellency Mr. Issa Qaraqe, Prisoners’ Affairs and Ex-Detainees Minister

HE Mr. Samir Khirfan, Head of the Jordanian Bar

HE Mr. Hussein Shabana, Head of the Palestinian Bar

It is my honour and pleasure to deliver this speech on behalf of His Excellency Dr. Nabil 
El- Araby Secretary-General of the League of Arab States who could not make it due to 
previous commitments.

Our respectable audience, 

This remarkable gathering is dealing with and tackling a highly crucial issue to the 
Palestinians live through; i.e. the Palestinian and Arab prisoners and detainees in 
the Israeli occupation jails. This event will address the legal aspect of this issue, 
which must be given a great emphasis and make all the entities of the international 
community aware of it; starting of the UN General Assembly, International Human 
Rights Council in Geneva, and ending by the regional Human Rights Councils; and 
bring it to the regional and international tribunals all over the world. It is not acceptable 
anymore to overlook, deliberately disregard or partially handle this issue. Statistics 
show that one of five Palestinians has been imprisoned, ill-treated and humiliated in 
the repugnant Israeli jails; among them are women and children who were subject 
to this terrorism and aggression. The Israeli legislation institutes (the Occupying 
Force) are creative and inventive in issuing so-called laws and regulations that are 
so detached and contradict with the UN convention, the Humanitarian International 
Law and all the relevant resolutions in the international organizations. We could find 
legislations that are so grave, racist, and cruel against a child who threw stones 
defending his house and his parents and ancestors land from confiscation; this 
reality cannot be comprehended or accepted by any mind, conscious or law. 

The prisoners issue is one of the Arab League top priorities; during the summit held 
in Damascus on March 2008, the Arab League declared the 17th of April of every year 
as “The Day of Solidarity with the Palestinian and Arab Prisoners in the Israeli Jails” 
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to establish and reaffirm the Arab’s commitment and interest in the prisoners and 
their issue. In Baghdad 2012, the International Conference on Arab and Palestinians 
Prisoners and Detainees was held under the patronage of the League of the Arab 
States in an execution to the decisions made during Sirte, Libya on 28/3/2010. The 
Conference was concluded by founding The Arab Fund for supporting the Palestinian 
prisoners and their families and rehabilitating the ex-detainees. The government of 
Iraq has generously donated 2 million dollars and a commission was formed that 
receives all proposals and projects presented by the Prisoners and Ex-detainees’ 
Affairs. The Commission has approved until now many projects of total 1,883,000 USD. 

This fund is very important and constructive step and I think that Arab generosity, 
individuals and communities and governments, is very crucial and needed to sustain the 
activities and the services this fund is carrying out for the benefit of those heroes whose 
best years of lives are spend in cells and prisoners only because they have chosen to 
defend their nation and land and fight for a dignified life for them and their families.

The prisoners’ issue has always been the focus of the Arab League attention and care, and 
mine personally. I always bring their issue and the harsh conditions they daily undergo in 
all my meetings and political activities on the Arabic, regional and international levels. I 
had corresponded with all the involved international figures demanding their release and 
the necessity to protect their human integrity. There is no meeting held at the League HQ 
at any level that does not incorporate the issue of the prisoners and the need to release 
them as soon as possible. Moreover, the Arab league missions throughout the world have 
never stopped to promote and intensify its media campaign to shed light on the Israeli 
occupation violations against the prisoners and detainees. 

Dear All, 

It is very crucial to emphasize the following points: 

1. The legal status of the prisoners: more conferences and events such as this 
shall be organized and more advanced legal studies to become our guidelines 
in debating with the relevant organizations. 

2. The significance of delegating UN missions to investigate the conditions in the 
jails, including the secret ones. 

3. Focus on legislations, regulations and laws that are enacted by Israel (the 
Occupying Force) to expose its falsity and that these legislations aim only at 
serving the permanence of occupation
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4. Relentless efforts and work for immediate release of the prisoners and 
detainees, the administrative detainees are held or abducted without charges 
or trail; we are all aware of this oppressive grave and inhuman this detention 
and anti- human rights 

5. Provision of full care to the ex-detainees; create new jobs and allow them to 
continue their education or businesses that allow face the life hardships. We, at 
this important conference, urge all the official and non-official organizations 
to support the Prisoners’ Fund so it can expand and serve more adequately 
more prisoners, ex-detainees and their families. 

6. Alleviate the suffering of the prisoners and ex-detainees’ families; it is an Arab 
responsibility in the first place and all the Arab Action institutions has attained 
its responsibilities in this respect. 

7. The significance of referring the prisoners’ issue to the different international 
platforms and forums (political and legal) and within the civil society organizations. 

8. Allow for new studies and books to address the prisoners issue and to be translated 
later to different languages. The book “Pains and Hopes” by Abdel Naser Farwaneh 
was a perfect start to enrich the Arabic Library with these important works.

Ladies and Gentlemen, 

We salute all the Arab and Palestinian prisoners: men, women, children, elders and 
patients whose will and determination never break or weaken in spite of the fact they 
are imprisoned and subject to the Israeli cruellest torture.

We greet their families as well who face the rigors of punishment and being separated from 
their beloved ones with remarkable patience and strength that impressed the whole world.

The prisoners’ issue is a people’s cause and struggle, unanimity of nation, conscious 
spirits and great responsibility to ensure the release of each and every prison from the 
dark prisons; it is a question of right, freedom and justice, it our issue. I wish all the best 
and success to your conference.
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Speech of Head of the Jordanian Bar Association /

 

Sameer Khirfan

HE Mr. Atef Al Tarawneh, Chairman of the Jordanian House of Representatives, 
Excellencies, guests...

At this conference, which is held under the title of the protection of prisoners and 
detainees, we take the responsibility and the international commitment

It is through this conference that I affirm that the prisoners are not only those in the 
prisons of the occupation, but all our people in the occupied territories are prisoners of 
the occupying Zionist. We cannot say that those in prisons are free than those who are 
outside the occupation prisons, because what those outside prisons are subjected to 
of torture , humiliation , barriers , arrests , assassinations and killing is more than what 
those who in prison suffer.

Since the Zionist does not release the prisoners except within the limits of the release 
of some as a result of exchanges of prisoners, between a prisoner or more of the 
Zionists with thousands of Arab prisoners, as happened when the release of a number 
of prisoners in return for the Zionist called Shalit, who The whole world know as a 
result of the propaganda of the Zionist, which made him a humanitarian issue so that 
his family’s house became a pretext for any president who visited the Zionist entity, so 
that it become within his  program to visit his family’s house.

What we are doing for the issue of prisoners to support it, the Zionists fight the world 
for one of their prisoners. We must have a role as Arabs concerned with our prisoners. 
We did not do anything but we should.

I say before we ahead to the international legitimacy or the United Nations and its 
organizations, especially the organizations that deal with human rights, where is the 
official Arab and Islamic counties concern about prisoners in the prisons, and here I do 
not exclude any Arab or Islamic state, because the Arab and Islamic position puts the 
issue of prisoners in their last list of interests. Despite that these prisoners are those 
who on behalf of their Arab and Islamic nation resist and attack the Zionist enemy 
occupier.
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We see and hear about the resistance of our people in the occupied land of the Zionist 
enemy, they defend the land and holy sites against the attacks of settlers who under 
the supervision of the occupation soldiers attack Al-Aqsa Mosque, which is led by 
ministers of the government of the Zionist enemy.

Therefore, through this conference, we appeal all the Arab and Islamic countries to 
fight Israel to stop its attacks and to recognize that the prisoners inside the prisons are 
prisoners of war within the meaning of the international conventions and especially 
the Geneva Convention, not that they have committed several crimes as Israel state. 

The one who resist occupation should not be described as a criminal but as a resistant 
of occupation. The world knows that there is a land called Palestine, and that there 
are countries that resisted the occupation, especially the Nazi occupation, and we 
recognized their right, but unfortunately today they does not recognize the right of 
the Palestinian people resisting the occupation of its land, and even more so, they 
describe it as terrorism.

Therefore, we call upon the United Nations and all international organizations to stand 
by the Palestinian people in resisting the occupation and recognizing the prisoners 
as prisoners of war, and that their detention was caused by their resistance to this 
occupation and that the provisions of international agreements apply to them.

I should point out that professional Bar associations in Jordan, especially the Jordan 
Bar Association, play a good role in supporting the Palestinian cause in its general 
form, especially the issue of prisoners, and play a large role in exposing the practices 
of the Zionist enemy, which violates the most basic laws and human rights. There is a 
union of prisoners’ committees, in addition to the association Committee of Prisoners, 
which deals with their affairs and follows up their cases.

In conclusion, greetings to the participants and attendants of this Conference, wishing 
success to his work and reaching suggestions and recommendations for the benefit of 
our prisoners in the prisons of the occupation.
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Speech of the Head of the Palestinian Bar Association / 

Hussain Shabana 

In the Name of God, Most Gracious, Most Merciful

Dear Brothers and Sisters, 

The Respectable Audience

We have the honor today as Palestinians to be in Jordan, to which we have a special rela-
tionship, of Brotherhood, Humanity and History. We greet His Majesty King Abdullah II, to 
tell him that Al-Aqsa is in danger and is being attacked on this day. There are conflicts be-
tween Palestinians and Israeli settlers who are protected by the Israeli government, apart 
from the other daily occupation crimes including settlements, racist separation wall and 
roadblocks, looting of land and assault on human dignity.

The issue of the prisoners we are discussing today is a priority because it is a humanitarian 
issue for people who fight to protect their lives and land. As a member of the Union of Arab 
Advocates, I greet the Secretary-General of the Union of Arab Lawyers and Assistant Secre-
taries-General. I thank all those who are present in Jordan to support the prisoners' cause. 
I do not forget my colleague, the hunger stripper, Mohammad Allan in the Israeli prisons. I 
visited him and he has a difficult health condition in Ashkelon Prison after he went on hun-
ger strike and was returned to detention from the Israeli hospital after his hunger strike for 
65 day protesting against his administrative detention. I also greet the Palestinian people 
who were accompanying him in the hospital day and night. 

My colleagues in Gaza were unable to attend since the occupation prevented them from 
moving and imposed a terrible siege on them.

The flag of Palestine was raised in the UN under the chairmanship of his Excellency, Abu 
Mazen. The prisoners had the great role in that including Marwan Barghouthi and Ahmed 
Sa'adat by their struggle and steadfastness.

I greet the Chairman of the Jordanian House of Representatives, the parliament and the 
House of Representatives in Jordan and my colleagues in the Jordanian Bar Association, 
who support our just cause. 

I hope that the conference will succeed and for this just cause to win in a world that claims 
freedom and justice.



30

Speech by Prof. William Schabas

Professor of International law & human law

Your Excellencies, distinguished guests, dear friends, ladies and gentlemen.

I am grateful for the honor of speaking before this very important conference.  I know 
that among you are many former prisoners and relatives of prisoners. I cannot begin 
to tell you the respect I have for the difficulty and the suffering that you have gone 
through. I have immense respect and appreciation for the fact that you are here today, 
more determined than ever to deal with the issues that landed you in prison, and the 
courage that you continue to show to achieve self-determination for Palestine. 

The purpose of a keynote address is to attempt to frame the issues that others will 
develop in the coming two days of the conference. You will hear detailed presentations 
about many of the legal and political issues that are associated with the situation of 
Palestinian prisoners in Israel. These, in one-way or another, relate to the very important 
question of international law. 

At the forefront are the prohibition of torture and cruel inhuman and degrading treatment 
punishment; the issues of the conditions of detention; the problems of fair trial and the 
violations of the rights to fair trials, and in the cases of administrative detainees, even the 
absence of a trial; issues related to children’s rights; questions of the rights of detainees, 
who are prisoners of war, to be detained according to the Geneva Convention, in the 
country of occupation and not to be removed from their country. These and other issues 
will be addressed by the speakers in the coming two days. 

The framework, of course, is international law. International law is an intriguing and 
curious system of law. Originally created by wealthy trading nations in Europe in order 
to protect and ensure their domination over the rest of the world and their financial 
interest in international trade. But, in recent years and decades, international law has 
take on dimensions that involve the struggle against colonialism, the right of self 
determination of peoples, the protection of human dignity and human rights, and the 
protection of civilians, and combatants, during armed conflict. 

These features of international law have been embraced in recent years by the State of 
Palestine, as it is called in the United Nations, after its admission 2012 to the General 
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Assembly (GA). As you know, what has followed is the ratification and acceptance, by 

Palestine, of a range of international treaties in the areas of, particularly, human rights 

and international humanitarian law. The acceptance of these treaties has, on the one 

hand, been a way of affirming the existence of Palestine as a state. But, it has also 

represented a firm commitment by Palestine to that body of law, which is premised 

on the protection of human dignity. It stand in sharp contrast with the position taken 

by Israel to international law, which has been one of contesting its application and 

challenging its engagement with the facts. 

An example is the case of the International Court of Justice (ICJ), which was a victory 

for Palestine in terms of what the ICJ decided. The decision was contested from the 

very beginning in all UN bodies, where Israel accused its members of impartiality and 

continues to defy the findings of the ICJ. 

Another example is the international Covenant on Civil and Political Rights, of 

which Israel and Palestine are members. But unlike Palestine, which accepts the 

full implications of ratification of the Covenant, Israel insists to the Human Rights 

Committee, the body charged in implementing the Covenant, that it does not apply 

outside of its territory; i.e. in the occupied territories. This view was rejected by the 

Human Rights Committee, by the ICJ, by the European Court of Human Rights, and, 

essentially, every authoritative body in international law.  Nonetheless, Israel continues 

to insist that the Covenant does not apply. 

Further, the United Nations, through the human rights council, voted to establish a 

commission of inquiry into the conflict of 2014. While Palestine welcomes the inquiry 

and cooperates fully with the commission, Israel refuses event to allow the commission 

to set foot within Palestine. 

Finally, at the beginning of this year, Palestine declared its recognition of the 

jurisdiction of the International Criminal Court (ICC) with regard to the conflict 

in Gaza, and other violations in the West Bank and Jerusalem and welcomed the 

ICC. Palestine also subscribes to one of the greatest creations of international law 

in recent decades, which may not be universally accepted, remains very broadly 

accepted by the world. Israel rejects this entirely and claims that Palestine is not a 

state capable of ratifying the Rome statute and thus objects this to the Secretary 

General of the UN.
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I think that this is a very striking contrast, between the commitment and the position 
of the State of Palestine, and its people, in favor of international law and Israel’s 
objection to the reach and influence of international law. I think this should comfort 
the people of Palestine in the correctness of the path that they have taken with regard 
to international law. 

I will leave these matters to my colleagues later today and tomorrow, who will address 
the specifics that deal with the detailed application of international law to the conflict 
and in particular to the situation of prisoners in Palestine. I have a few ideas that I 
would like to share with you that would perhaps help frame the discussion. 

First, I would like to draw your attention to a new document, adopted earlier this 
year, that highlights the commitment of the international community of the UN and 
of international law to the protection of the rights of prisoners. This is the adoption 
in April of this year (2015) by the UN’s Commission on the Prevention of Crime and 
Criminal Justice of what are called the “Mandela Rules”; i.e. the standard minimum 
rules of the treatment of prisoners. This is a document that was originally adopted 
within the UN in 1955 and it has provided a basis for international standards on the 
conditions of detainees. The document reflects the old version and the standards of 
the time (1955) and so it needed to be refreshed and modernized, brought up to date, 
and, most of all, strengthened. So it has been, in a number of respects. This document 
was named after, perhaps, the most famous political prisoner of them all; Nelson 
Mandela. I believe that the GA will confirm it later this year. This is a legal tool to be 
used and to assist Palestinian prisoners in Israel. 

The second issue that I would like to mention is a technical legal issue that is a part of 
the debate, but is an important issue. In the advisory opinion on the Wall in 2004, the 
ICJ used a term to describe the relationship between the human rights law and the law 
of armed conflict; “lex specialis” meaning “special law”. The court has used this term in 
1996 in an advisory opinion dealing with nuclear weapons. What it essentially means 
is that, when there is a situation of conflict of occupation, or when dealing with an area 
where the laws of armed conflict may apply, then we set humanitarian law aside and 
apply this set of new laws. 

I never liked the theory in 1996, because I saw it as a threat to the hegemony of human 
rights law. The court toned it down a bit in the opinion in 2004 dealing with the Wall 
and subsequently a little bit more in 2006. However, it is still a beloved doctrine of 
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military lawyers in countries that occupy other countries. If you go to the pentagon in 
Washington and talk to military lawyers about the laws that apply to occupation, they 
would respond “lex specialis”, while forgetting about human rights laws. If you go to 
London and ask about what laws apply to occupied Iraq, they would respond similarly. 
The Israelis would respond in the same way. 

The fact is that military law generally provides inferior protection to that of humanitarian 
law. It is wrong to say that we can set the latter aside in favor of this doctrine. Perhaps 
the question will arise again since there are very specialized areas where we have to 
recognize the contribution of the law of armed conflict in dealing with human rights, 
espcailly in dealing with prisoners of war. These areas are not covered in human rights 
treaties. When they were drafted, these treaties clearly did not want to cover that area. 
Thus they allowed states to formally suspend the application of human rights treaties 
during armed conflicts so they could deal with prisoners of war. The problem is that 
states do not do that because they do not want to admit the application of human 
rights law to the territory. When a state occupies a territory, if it were to suspend the 
application of human rights law, it would be admitting the human rights law normally 
applies to the territory. Israel, for example, would never derogate for these treaties, 
because it cannot admit that human rights law applies to the territories. 

One of the great perceived shortcomings of international law is in the area of 
enforcement and implementation. I do not need to insist on this to an audience 
of Palestinians, where you have had such a stunning victory in the ICJ, the most 
presitigiuous international court, in 2004 and yet the Wall is still there and there are 
more settlements today than what they were then. I can also sympathize with the 
people who look upon it and wonder, “where does this get us and how does it advance 
our struggle?”

 We have to understand that international law, because of the nature of the international 
system, necessarily works in a relationship of synergy with politics. It is not a national 
legal system, where there are courts that take decisions and, more or less, automatic 
mechanisms for their enforcement. It does not work that way at the international level 
and it is unrealistic to think otherwise. So, all of these victories and accomplishments 
that may be achieved before international tribunals and other bodies have to be 
transmitted through political forces. It is thus a two-stage battle. The lawyers have to 
hand it over to the political figures as ammunition to move the debate forward. 
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There is one place, one area, where what I have just set out is not an entirely accurate 
description of the situation. In this area of international law, once the court makes a 
decision, it is in a position to enforce the decision, which is the ICC. If the ICC begins a 
trial, then it has the custody of the person on trial and if a verdict of guilty is reached 
then the ICC is in a position to place the person in prison. There is no need for political 
implementation. That is in many ways the beauty of the ICC.

The great American lawyer Robert Jackson, a Supreme Court justice, was assigned 
by President Truman to set up the Nuremburg Trial, where he was the prosecutor. He 
famously said, in a line that was picked up in the opinion of the court in the judgment, 
that international crimes were committed by individuals and not abstract entities. 
It is a misinterpretation, I think, to suggest that states do not commit crimes. All he 
was attempting to establish is underscoring that individuals as well are responsible 
and cannot hide behind the state, while claiming to be instruments of the state. We 
are all as individuals responsible for our conduct and our respect for the principles of 
international law. The point that Jackson meant is that there is a unity of conviction 
for a crime before the ICC that almost inevitably leads to a conviction of the state. 
States know this and they are terrified. This is why the engagement of the ICC with the 
Palestinian situation is so important today.

The ICC has had a slow start. It was criticized, and I think justifiably, for its initial 
focus solely on Africa. But, that has changed notably under the new prosecutor. The 
last prosecutor was, as you know, of no help to Palestine. He was, I think, trying very 
carefully never to step on the toes of powerful states and their friends, one in particular, 
that shall remain nameless. All of his behavior was consistent with that view, which we 
now know through Wikileaks, was very much tied to his relationships with American 
diplomats that were less than discrete. I do not believe this to be the case with the new 
prosecutor, who has sent many signs that she is a woman who will conduct her work 
based on principle and who understands that the failure of the ICC to deal with the 
difficult case is a fatal threat to the survival of the court. 

Many claim that if the ICC tackles the Palestinian issue, that would destroy the court 
because it is a fragile institution. I do not believe that it is. What will destroy the court 
is declining to take on the difficult cases like Palestine. Under the leadership of the 
new prosecutor, as the website tells us, we can see two lists; one of the cases being 
prosecuted (including nine African countries) next to it there are nine other cases 
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including the cases in Iraq (under which the UK is the subject of the investigation), the 
cases in Afghanistan (where the US is under investigation), the cases in Georgia (where 
Russia is under investigation), and the case of Palestine.

The prisoner’s issue has several entry points. Two such points, in particular, are 
available to the ICC to deal with the situation. One is the crime against humanity of 
imprisonment. This has legal issues that need to be explored and difficulties that need 
to be overcome. Of these are the territorial issues, since Palestine has given jurisdiction 
to the ICC over the territory of Palestine and the detention occurs in the territory of 
another state. The other is the war crime of unlawful confinement as stated in article 8 
of the Rome Convention. Unlawful confinement is not a crime that has been explored. 

I must say that the international law community has not really addressed either of these 
crimes. There is one decision about the crimes against humanity of imprisonment by 
the international humanitarian tribunal to the former Yugoslavia. But really there is 
nothing other than that. The only true literature on unlawful confinement is more than 
half a century old. 

So it is a challenge to the Palestinian lawyers and to their many friends in the legal 
community around to the world to develop arguments for modern interpretations of 
these provisions that can then be used by the prosecutor of the ICC to bring a measure 
of justice to the Palestinian prisoners in Israel.
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Speech of Abdul Latif Bo Eshreen / 

Secretary General of the Union of Arab Lawyers

On behalf of the Union of Arab Lawyers, we have prepared an extensive paper, which 
sheds light on all the mechanisms and means by which we can address the issue of 
prisoners, this serious humanitarian issue.

The Secretary-General of the Arab Lawyers Union, Mr. Abdellatif Bo Eshreen greeted 
the Palestinian diplomacy that succeeded to raise the flag of Palestine at the United 
Nations premises. However, this symbolic gain has repercussions on the global, 
international and psychological level. This is reflected in the fact that the recognition 
by the United Nations of the State of Palestine as an observer member is that they 
recognized at least on a symbolic level the state of Palestine. 

Today, I would like to present mechanisms of action, not condemnation, criticism or 
regret.  Since 1948 we are suffering in many issues concerning the Palestinian people 
and the repercussions of their cause on the Arab nation. Today, as a lawyer, I must 
discuss some legal means, foremost international law and its implications, does the 
international law governs the crimes committed by prisoners of war and the answer 
is yes. All these international conventions and the Fourth Geneva Convention of 1949, 
and all the provisions of this international convention discuss the issue of prisoners. The 
speakers raised a general legal question: Why the International Court of Justice does 
not deal with Palestinian prisoners as prisoners of war? Why is the picture interpreted 
in international law? 

It is clear that the Israeli decision is the one considered in international courts and 
within all the international institutions that the Palestinians head to as vulnerable 
people. These courts deal with the Palestinian prisoners with a personal framework 
and the crimes they commit as personal crimes.  

This requires us as lawyers and civil society to make every effort to support this cause 
but we are all deficient.

This body, which organized the conference, the Prisoners’ Affairs Commission, obtains 
many files, observations and evidences to support the prisoners’ issue. Where we can 
provide an integrated file of all evidence and certificates and if they treated us with a 
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personal framework we will prove in international courts, and we will use the Arab and 
international media and technology to expose the crimes of the occupation against 
Palestinian prisoners.

The Secretary-General presented on behalf of the Union of Arab Lawyers many pro-
posals, including:

- First: Sending invitations to the Arab federations and unions in cooperation 
with the Arab League to form an alliance to support the Palestinian Prisoners 
by all means available.

- Second: Fostering the initiative to call on all States parties of the four treaties 
of Geneva Conventions to reinforce and affirm the terms and articles of these 
treaties.

- Third, supporting the Prisoner Affairs Commission and civil society 
organizations in their efforts to document crimes and send them to the 
International Criminal Court.
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The captive leader Marwan Al-Barghouti speech 

By – Fadwa Barghouti

Dear brothers and sisters,                                                   
The respectable audience

It is my honor to address you today, feeling thankful for this participation. I’d like to 
extend my gratitude and appreciation to the audience, our brothers in Jordan and the 
organizers of this important conference. 

Brothers and sisters, 
You are following-up the escalation of aggression, occupation, colonization, Judaizing, 
siege, assassination, detention, demolition houses and the organized terrorism 
of the settlers under the protection of the occupation army, and you all know now 
more than ever that Israel’s government, Knesset, society, political security economic 
and journalistelitehave chosen the persistence of the occupational colonial, and 
Zionist project, which implies the end of any possibility to establish an independent 
Palestinian state. Hence, the battle will last for a long time and will become more 
vicious and painful with this Zionist project, and the detention series that started fifty 
years ago will continue, escalate and expand which necessitate an inclusive Palestinian 
strategy to challenge this policy from all aspects, including the legal aspect that you 
are gathering here to discuss.

Brothers and sisters, 
You are definitely following-up the Israeli crimes committed against our people, 
including the prisoners and detainees, starting of seizing the Palestinian land, the 
persistence of detentions and arrests that affected hundreds of thousands throughout 
the past five years; among them are youth, children, elders, women, disabled, men and 
patients. Those detainees suffered from brutal arrest, cruel and horrifying treatment 
during detention, abuse, beating, destruction of properties and jewelry and money 
theft to interrogation, physical and psychological torture at the detention and 
interrogation centers, the known and the confidential, to fabrication and falsification 
of indictments, takingconfessions out by all illegal means reaching a military judicial 
system that is totally under the hegemony of the occupation authority; which is an 
integral part, where occupation army militants hold very influential positions such as 
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jury and attorney; who take their verdicts on the basis of a set of military orders issued 
by the occupation authorities and the original and modified emergency regulations in 
addition to the fact that judges take their decisions in a way to serve the Zionist project 
and the intelligence directives. These courts lack the minimum fundamentals of a fair 
and impartial adjudication. The occupation authorities under the cover of the Israeli 
laws, military and civil courts have sent thousands of Palestinians and Arabs to jails 
where they spend their best years, most of their childhood till growing old in the cells 
and jails; some of them undergo through humiliating oppressive circumstances where 
their dignity and pride are violated every minute. 

What is needed now is developing a comprehensive political, legal and media 
stance to achieve the following: 

1. To recognize the Palestinian prisoners as war prisoners, and treat them 
accordingly, as fighters seeking for freedom, considering that they are part of 
a national liberation movement and of political entity that is internationally 
recognized; and citizens of a state that is an observing member in the United 
Nations. It is sad that the Palestinian negotiator has not demanded before to 
treat our prisoners as war prisoners or fighters for freedom throughout decade 
of negotiations instead of stipulating their immediate release as a prerequisite 
for any negotiations.

2. Boycotting all the Israeli courts entirely, no exceptions, since they are useless and 
prejudiced, urging the lawyers not to plead in these courts until they commit 
to: manage these trials duly and in accordance with Geneva conventions and 
the international law; provide guarantees and assurances for fair trials; cancel all 
verdicts taken by them against the prisoners and detainees, these are the minimum 
demands to re-engage with these courts. I personally call for comprehensive 
boycott of these courts, as an integral part of resisting the occupation. 

3. Immediate and unconditional release of the administrative detainees, and the 
absolute rejection of the administrative detention; and their commitment to 
boycott completely all forms and entities of the Israeli judiciary

4. Immediate release of the patient prisoners, the disabled in particular, and 
those with chronic diseases 

5. Oblige Israel to completely halt its daily crimes against minors; i.e. who are 
less than 18 years old, and release hundreds of them and to regard arresting, 
torturing and abusing children “War Crimes”. 
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6. File a motion for voting at the UN General Assembly that states: All Palestinian 
and Arab prisoners and detainees shall be recognized as War Prisoners and 
Fighters for freedom; and examine potential mechanisms to achieve this. 

Brother and Sisters, 
I salute you again, and appreciate your efforts and work, I do hereby assure you that 
our prisoners’ and all the Palestinians’ WILL is and will always be stronger than the 
occupation’s, and that the dawn of freedom will eventually come. 

Your brother
Marwan Al-Barghouti/ From Hadarem Prison 

16/09/2015
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Policy of torture and impunity

Lecture by the Lawyer Bana Shoughri

Delivered by: The Lawyer Maisa’ Aby Saleh

Ladies and Gentlemen, 

Policy of torture and other forms of ill-treatment during detention and interrogation:

In September 1999, in the wake of petitions filed by the Public Committee Against 
Torture in Israel and other human rights organizations, the Supreme Court of Israel has 
imposed a ban on certain methods of torture and abuse that was used commonly and 
legally based on the recommendations of the Landau Commission of the year 1987. 
Methods banned by the court at that time included: aggressive shaking of the body, 
which led to the killing of Abdul Samad Harizat, Al-Shabeh, which combines between 
painful shackling to a small chair and bending and cover the interrogated heads 
with wet rotten bag and forcing them to listen to annoying loud music for hours. The 
court also prohibited squatting position (frog-position). As for sleep deprivation for 
very long periods, the court only prohibited in case it aimed at breaking the will of 
the detainee and exhaust him, but if this deprivation to ensure the continuity of the 
investigation, it is allowed.

This judicial decision is somehow significant compared to the previous legal conditions 
where all  methods of psychological violence and torture during the investigation are 
permissible  the Landau Commission called “moderate physical pressure”. Although, 
the prohibition of torture and ill-treatment is explicitly banned in the international 
humanitarian law and human rights law, a customary, absolute, non-derogable ban, 
stated in a various international treaties and conventions to which Israel acceded and 
pledged to respect them, and their instructions are considered customary law that 
cannot be undone or restricted. The absolute prohibition of torture and inhuman and 
ill-treatment, inhuman or degrading punishment shall apply at all times: in times of 
peace and in times of war; its violation may constitute a crime against humanity and 
a war crime.

Nonetheless, the Israeli Supreme Court’s decision left legal loopholes that allow Israeli 
security services to continue the application of all forms of torture in cases that fall under 
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“necessity defense” category and as they commonly call the “ticking bomb.” Experience 
has also shown that the Israeli security services have pursued means and methods 
that were barred by the supreme Court and even developed rapidly new methods of 
harassment, torture, physical and psychological associated with a systematic policy of 
that ensure non-accountability and impunity of the Israeli intelligence investigators to 
be prosecuted fairly and transparently; and grant who practices torture a full immunity 
that implies advance exemption of any criminal liability. The Palestinians’ experiences 
since the summer of 2014 have proved how quickly and smoothly the intelligence 
service can retreat to the systematic use of all methods of physical torture, even those 
that were prohibited by a court decision,  particularly the banana, deprivation of sleep, 
verbal and sexual abuse.

Thousands of testimonies documented by PCATI since 2000 reveal the pursuance of 
systematic policy of deliberate and routine insulting and degrading the Palestinian 
male and female prisoners, threatening to demolish their homes and to arrest and 
torture their family members - especially women,  in addition to loud screaming and 
spitting on the detainee’s ears during interrogation. 

We receive numerous cases of physical abuse of prisoners through beating and/
or punching, which sometimes causes fatal injuries, painful shackling of the hands 
behind the back for a long time during interrogation and sleep deprivation, and 
exposing the prisoner to very cold or very hot temperatures. In addition to all this,  the 
inhumane detention conditions designed mainly to disrupt and confuse the senses 
of all detainees till the end of investigation; the detainee may lose the sense of time 
throughout the detention time in cells where the lighting is artificial and weak, usually 
solitary cells, where the detainee is totally isolated from the outside world (mainly from 
the lawyers and family members). What worsened the conditions is inconvenient cells 
for human beings: the walls are rough and dark, empty but of a 4cm- thick-mattress, 
smelly filthy blankets. Moreover, it contains a hole in the ground (which is supposed to 
be an alternative to the toilet; the perfect place for insects and mice presence). Right 
of bathing is usually depend on the interrogator who may approve or refuse,  and if he 
is approved to bathe, the water is usually cold. Female detainees are not given sanitary 
pads unless they request. Female detainees undergo the same restrictions on bathing, 
washing and changing clothes as male detainees. They also adopt psychological and 
mental torture and abuse methods that result  in losing confidence and trust in all 
those around them, since they employ “birds” i.e. the intelligence collaborators in the 
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cells. above all this, we have to add the medical neglect and compromising treatment 
with information or misuse of leaked information of the medical status of the prisoners.  
We perceive here that the assaults and transgression on minors and women may be 
the harshest and the most critical, and has a sexual harassment aspect in most cases, 
maliciously  utilizing their fear, weakness and hesitation to report such attacks.

It is important to note that instructions and policy of the Israeli authorities 
maintain keeping the cells where detainees  are under interrogation away from 
the eyes of any external and independent observer, even the International Red 
Cross was prohibited to monitor these cells. As you will perceive, the Israeli official 
anti-torture insult and degradation statements are only ink on paper (void) in 
the absence of deterrent authority or accountability of any kind reinforced by 
organized methods adopted by the occupation authorities to protect soldiers 
and interrogators from prosecution, such transferring prisoners blindfolded so 
they won’t be able to distinguish those who attack them; the investigators give 
the detainees nicknames rather than their own names; refrain from audio or video 
recording of the interrogation process, the detention of prisoners in almost total 
isolation from the outside world, including preventing them from consulting a 
lawyer until the end of investigation; moreover, the prisoners are prosecuted 
before a military court representing the occupying power; thus,  impartial and 
fair trial procedures cannot be expected.

Non- Accountability and Impunity Policy:

International humanitarian law and international human rights law both entails the 
obligation of every state to initiate an unbiased, integrity, autonomous and prompt 
investigation of any torture and abuse complaints even if the victim has not file a 
complaint, and protect complainant and involved witnesses from all forms of ill-
treatment or intimidation. But, the law is something and application is something 
totally different in the Israeli context.

All researches and petitions filed by PCATI since 2008 proved that the Israeli examination 
and investigation mechanisms follow a policy of non- accountability and impunity 
which underpins the continuity of torture and other cruel and degrading treatment.

It is important to mention here that the Israeli law requires complaints against 
intelligence service officers and interrogators to be submitted directly to the legal 



44

advisor to the Israeli government, the highest authority of investigation in Israel, 
who is the one and the only official entitled to refer these complaints to the Police 
Department ( Article 49, 1. (a) of the Police Act). 

Historically, till February 2014, the advisor has substantially referred all the received 
complaints to the Israeli general prosecution who in turn refer them for initial inspection, 
an employee of the General intelligence Service is responsible for inspecting these 
complaints -Hamavtan- who receives his salary from Shabak. This employee gives his 
recommendations ruling of complaints incredibility, or absence of any legal grounds 
that requires referring it to investigation, based on the “necessity defense”.

Based on these recommendations,  all complaints were closed at the general 
prosecutor’s office and the legal adviser to the Israeli Government did not preclude 
any of these complaints to formal criminal investigation.

Accordingly, Committee against Torture in 2009, the Commission on Human Rights 
in 210 published their recommendations to end and cancel such practice and urged 
the State of Israel to carry out an immediate independent impartial investigation of 
the complaints against the General Intelligence Service. Nevertheless, the Israeli 
authorities ignored these recommendations; therefore, we have filed two appeals in 
2010 to the Israeli Supreme Court.

Followed by the two appeals, the Israeli Ministry of Justice issued a decision on 
17.11.2010 of transferring (Hmuftan) from the Israeli intelligence service to the 
Ministry of Justice. Then, PCATI on behalf of five human rights organizations and 10 
Torture Victims filed an initial petition on 15 February 2011 to the Israeli Supreme 
Court demanding the legal advisor to the Israeli government to exercise its powers 
and refer all complaints to the criminal investigation instead of pre-examination by 
Hmuftan. To practice further pressure on the legal system, similar petitions were 
submitted on behalf of 15 victims of torture. All these petitions led to a preliminary 
decision of the Israeli High Court of Justice on 6.8.2012 under which the court 
did not cancel the mechanism of pre-screening, but demanded transferring from 
the intelligence service to the Israeli judiciary system, also, it granted the right to 
appeal the decision of closing the victims’ complaints. since then, PCATI submitted 
15 petitions that collectively resulted in setting up an independent unit in the 
Ministry of justice headed by Attorney Jana Modzgavrishvilli, an ex-military judge 
and ex- Military Advocate General.
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It should be emphasized that the Legal Unit headed by Modzgavrishvilli, in spite of 
its independence from the intelligence service, it does not enjoy effective deterrent 
powers as its powers are limited to pre-screen, thus does not include the authority to 
conduct criminal investigation.; the utmost it can achieve is to recommend initiating a 
criminal Attorney General prosecution. The powers of this Attorney General to adopt 
the recommendations of the pre-examination and closing the complaint, while making 
minor changes in the procedures. If the pre-screening unit recommended to pursue 
the complaint in a criminal investigation, the Attorney General can only refer these 
recommendations to the legal advisor who is the only authorized to take a decision.

In fact, and in spite of few procedural improvements on pre-screening and one year 
and half passed on Modzgavrishvilli taking over her position, no recommendation 
resulted in criminal investigation of the filed complaints. Moreover, due to the long and 
complicated process of filing and reviewing complaints which may take 18-36 months, 
(in spite of all the procedural improvements) anyone would hesitate to file a complaint 
especially to the occupying authorities and more importantly due to the conviction 
that these complaints won’t put an end to the policies of torture or impunity with 
the legal immunity given to the General Intelligence Service investigators that aim 
at protecting Israel’s political decision-makers who have interests in pursuing torture 
against the prisoners and hiding its features and aspects. The establishment of effective 
impartial criminal investigation will reveal instantly  the fact the practice of torture 
is not an individual act but a state morale and methodology to dispirit and weaken 
the Palestinian military resistance. Nonetheless, it is our obligation and responsibility 
to ensure proper and inclusive documentation of all violations, processing the 
complaints in pursuant to the international standards and the Istanbul Protocol, so as 
demonstrate with evidences the Israeli legal and judicial systems are not interested in 
ending the policy of impunity in the near future. 
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The Psychological and Social Impacts of Palestinian Children 
Detention in the Israeli prisoners

Dr. Ferdoos Al-Issa

Introduction: 

Since the Israeli occupation of the Palestinian territories in 1948, many Palestinians 
have spent most of their productive best years in the Israeli cells and prisons as a 
punishment for their involvement in resistance; they were kept in jails that lack the 
minimum qualities of dignified life and violate the international conventions; they 
were subject to brutal practices that aimed at breaking their fighting souls and ensure 
their frustration and end their roles for good (Munqeth Abu Atwan, 2006, p2). 

Israel issued a set of military orders that control and manipulate all aspects of the 
Palestinians’ lives in the occupied territories; the Israeli military commander issued more 
than 1,500 military orders that the residents were not aware of until their application, 
among which was order no. 378 that allows arrest and detention without prior warning 
or giving reasons; the same applies on the deportation and administrative detention 
orders (Addameer, 2011).

Based on the Palestinians’ Prisoners and Ex-Detainees’ Affairs commission (2015) 
statistics, since 1967, Israel has arrested 850,000 Palestinian citizens, of which 10,000 
are children whose  ages range 12-17 years; all were subject systematically to physical 
or psychological torture or both while they were detained and interrogated by the 
Israeli Intelligence Service (Shabak).

This paper aims at highlighting the positive and negative social and psychological 
impacts of children detention and torture in the Israeli occupation jails, and to reach 
eventually to a number of recommendations that may contribute to the improvements 
of their psychological health. 

Definition of confinement and detention

It is noticeable that several descriptions and wordings are used to define those who 
are held and whose freedom are restricted by the Israeli occupation authorities, some 
ten to use prisoners, detainees, captives and more. The reason is due to the different 
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perspectives or backgrounds; lawyers and politicians favor the use of captives, since it 
reflects the justice of the Palestinian cause and the right to resist the occupation and 
to receive a decent human treatment in the occupying prisons and not to be subject 
to torture, based on the scripts of the international agreements. In this platform, the 
term Captives refer to the people who were captured by the enemy while engaging 
in military operations (fighters), consequently, some of those whom Israel arrested do 
fulfill the requirements to be considered war prisoners. 

Prisoners, on the other hand, are those who were convicted of committing acts 
punishable under domestic criminal law, while detainee may interrelate with Captive 
sine it implies restricting liberty but the main difference is that detainees are civilians 
who the occupation forces hold in the interrogation centers, prisoners or detentions 
and they were detained without committing any punishable act but because of 
precautious preventive measure as it the case of administrative detention (Nida’ 
AlBarghouthi, 2013, p173). For the purpose of this papers, I will use the term “detainee” 
since it primarily deals with civilian detainees who should enjoy protection under 
Geneva Fourth Convention of 1949. 

The Systematic Israeli Practices 

As aforementioned, Israel unjustifiably detained thousands of Palestinians in its 
detention and interrogation centers; moreover, it treats them inhumanly to break their 
determination, dignity and vigor. Israel was multifarious and creative in developing 
and employing brutal methods to rebuke them and disseminate horror and panic in 
the hearts of those who never experienced detention before so as to cause short-term 
and long-term damages on both physical and psychological levels.  Torture is one of 
the main pillars of Israeli policy to oppress the Palestinian detainees of all sectors and 
ages. Thus, it systematically and continuously practice torture via a service composed 
of experts, psychiatrists, physicians and others to ensure the destruction of the whole 
society by destructing the psychology and personality of the detainee. WalidDaqqa 
(2009), adds in his book preamble “Smelting of awareness”- that the main objective of 
torture is re-defining or re-molding humans upon an Israeli particular vision through 
smelting their awareness, the resistance elites’ awareness in particular. Torture in the 
Israel jails differs in many aspects from what is described in Abu Gharib or the other 
well-known jails in the world of their cruelty. In all these prisons, you know who, 
how and what is torturing you, you have this certainty in the form of direct sensory 
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torture. But in the Israeli jails, you face more severe torture with its “civilized way” that 
transforms your senses and mind into a daily torture tools; it comes sneaking quietly, 
no noise is made or bat is used. It lives with you; cell-mate, time-mate and outdoor 
area-mate.” 

Among the most employed torture techniques in the Israeli jails are: beating, 
water showers, cold and hot water currents, suffocation, searches, strip searches, 
deprivation of medical care (treatment in exchange of information) since Israel uses 
physicians as a part of the torture mechanism; physicians who were supposed to be 
life savers, practicing a humanitarian profession; physicians have their own power 
by knowing the cure, treatment and how to mitigate pains and heal the body and 
the soul; but Israel employed this power of knowledge to cause more damage. The 
doctors in the Israeli Prisons Services give the medical license to detain the prisoners 
in solitary cells, as stated by MartonShanon (2012). RandaWahbi (2012) pointed out 
that the Israeli jails administration  have exploited the prison clinic to blackmail the 
detainees for information, treatment for information.Li’aTseimlwrote that Israel uses 
all forms of classic and brutal technique of torture  as those in Guantanamo and 
Iraq, and added “almost every Palestinian who was detained or interrogated, will tell 
you about deprivation of sleep, use of toilet and bathing, starving, physical abuse, 
forcing them to sit tide to a small table for days, beating, kicking, threats, hanging, 
shaking sometimes until death.” 

Israel practices the psychological torture as well, which is not less brutal than the 
physical. Victor Frankil says, “the physical pain, in fact, was not the pain that causes 
the major damage, it is the psychological pain that results from experiencing 
injustice and oppression leading to Implausibility. The slap on the face that does 
leave traces may hurt more deeply and painfully than a slap that leave apparent 
traces.” WalidDaqqa confirms this idea (2009): “in the post-modern era, the 
detainee’s body is no longer the direct target, the targeted is the mind and the 
soul”. Na’omi Klein (2011) in her book “Trauma Conviction: Strategies of Disaster 
Capitalism Imposition following the Military Coups” mentioned the psychological 
impacts as a result of torture or the forcible interrogation as called by the CIA; 
which is a set of techniques designed to introduce the detainee to a state of deep 
sense of loss and trauma for the purpose of forcing him to compromise against 
his will. In this context, we chose to refer to some of the applied techniques of 
psychological tortures in the Israeli jails:



49

Threat: as threatening to keep him jailed for a long time, or transferring him to 
administrative detention for a long time, Sleep deprivation, strip, back hand cuffing, 
isolation and deprivation of family visits.Na’omi Klein (2011) confirms “ the way you can 
defeat a resistance lies in a fierce separation with its capability to communicate with 
the surrounding worlds. First, you forbade the senses from receiving any information, 
whatsoever, by covering eyes, ears, manacles and total isolation. Then, storm the body 
with excessive catalysts such as dazzling lights and loud music, beatings and electric 
shocks, the purpose here is “customization” and ensure the surrender of the detainee 
since fear will intensify until he cannot think rationally and his mind evolves around 
protecting his own interests and then gives his confession.” 

The Social and Psychological Impacts of Children Torture 

Being subjected to physical or psychological torture is considered one of the most 
shocking traumatic experiences for adults and children equally. Nonetheless, it is more 
serious and critical with the children that requires more care and attention, because 
the younger you are exposed to such experience, the more long-term impacts are, 
and it evolves until become a chronic, which will immensely harm the mental and 
psychological health, quality of the child’s life and cause disturbances in early stage 
of his life, which will hinder his psychological growth and disorient his personality 
growth. The international conventions defined the childhood age to be less than 18 
years, and this paper focuses on what this precise sector is suffering from on the social 
and psychological levels resulting from experiencing detention. 

Children and adults in Palestine have their peculiar characteristics of their pioneers 
throughout the world. In Palestine, this phase combines the natural changes: 
physical, sexual, intellectual, psychological, social and emotional changes and at 
the same time living in a constant state of anxiety, fear, suspense, losing control or 
inability to predict future. 

Detention leave patent imprints and effects on how the identity is evolved and on the 
mental psychological health and the future outlook. This experience leads to the lack 
of sense of security, physical and emotional threatened, social development threat, as 
well as the risk of losing a family member or being kicked out of their home and thus 
be homeless and lost ; or that the parent will lose his job which will affect dramatically 
and weaken the family ties. Detention has also severe social and psychological effects 
like feeling guilt, loneliness, isolation, exile, and self-alienated, which leads eventually 
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to feeling worthless and uselessness that is worsened and reinforced with the 
continuance and repetition of pressures, which will prevent internal adaptation and 
balance and the emergence of abnormal behaviors such as drug addiction and alcohol, 
violent orientations due to the Israeli occupation practices that tries to humiliate and 
strip them of their humanity and generate inferiority complex so it will be easier for 
the occupation to manipulate and control them. 

There are several studies in Palestine that are concerned with clarifying the forms, 
social and psychological impacts  of torture, including a study conducted by Fadel 
Abu al-Hein (2010) that pointed out that children are exposed to different forms of 
physical and psychological torture by a number of interrogators at the same time 
and in a systematical way; as if were a multi-specialization group with role division 
(5-6 interrogators attacking a child who is handcuffed from the back and blindfolded, 
one hits the child on  face and tummy, while sitting on his belly and the child on the 
ground. The second opens the child’s legs and puts a chair and bend his legs forcefully 
and sits. The third strongly squeezes the child’s testicle to extract confession. The 
fourth pours water on the child’s nose while still blindfolded and then put his head in 
a filthy smelly bad of canvas. The fifth sits with a stop watch to see how long this child 
can stand the torture and gives him instructions that he needs to confess to end all this 
pain and torture. The torture ends when the child start confessing and giving them 
information. The sensory and psychological deprivation is also used by blindfolding 
and handcuffing to the back, spitting on the child’s face, depriving him from sleep for 
long time or from using the toilet, stripping, isolation, using the oven and refrigerator 
with the children detainees; i.e. they force them wear light clothes during winter and 
turn on the conditioner producing very cold air, and during summer the opposite, 
and using obscene words against the child. Torture may last one week to three 
weeks. Statistics show that many children suffered from physical and psychological 
symptoms:  26% suffer from testicles pain, 13% of stomach pains, 12% of problems 
with respiratory system such as asthma, 46% suffer of psychological problem such as 
suspicious and 17% suffer from anxiety and depression, 16% from headaches, and 32% 
have psychosomatic symptoms. Moreover, they have problems in social and domestic 
adaptation, difficulty in accepting their role within the family, severe nervousness, 
fabricating problems and disputes with siblings, brothers and family members. 41% of 
them beat their classmates and they suffer of loneliness and inability  to deal with the 
family and society demands. 
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In the same context, Raya Bnomaki and et al (2010) study showed that Palestinian 
detainees are subject to physical and psychological torture and sensory isolation; 
both forms of torture lead to post-trauma symptoms, the effects get severe when the 
two forms are combined. Psychological torture is associated with the increase of the 
physical symptoms. Ayed Mohammad Al-Hamouz (2013) pointed out that ex-detainees 
were physically tortured and then psychologically, and some of the used techniques 
were: forced to stand for long times, hanging while raising hands, beating using hands 
and legs and randomly beating, tying the hands to the back. As for the psychological 
techniques, not allowing them to sleep, to mingle or to receive treatment , deprivation 
of movement and being locked in a very narrow place (cell).

 A study conducted by Shari Kasahan and Sahar Baidoun (2013) showed that 77% were 
subjected to physical violence while detention, 87% were psychologically abused and 
83% were threatened and insulted, 83% were also subjected to verbal abuse, 40% 
now have violent tendency towards their families and society, 17% were deported 
from their nuclear families, and were forced to live with the extended family outside 
the borders of Salwan or any place that is away from the children which affected the 
domestic ties and bonds and increased the economic pressures and burdens on these 
families, in some cases, the families had to pay huge fines in order to release their sons. 

Literatures, including the Diagnostic and Statistical Manual of Mental Disorders (DSM) 
shows that experiencing torture may lead to mental disturbances, temporary and 
long-term effects including: PTSD, children being exposed to mal-treatment, and 
torture such as burns, beatings, forcing to carry heavy weights, bullet injuries, injuries 
resulting in wars, compel to walk for long distances, sexual assaults… etc all led to 
26%-37% of them are suffering from post-trauma disturbances. This was evident in 
the study done by Kennedy Amon B. Olak (2009). Moreover, Mohammad Al-Zeir study 
(2001) proved the correlation between the physical and psychological torture and the 
resulting long-terms impacts such as PTSD, metal and physical diseases, and Fadel 
Khaled Abu Al-Hein (2005-2006) stated that 4.12% of the study sample showed PTSD 
symptoms, 19.7% mild depression, 7.3% severe depression, 6.14% tendency to self-
harm, and 20% feeling guilt. 

Psychosomatic symptoms: this was confirmed after the study conducted by Abdel 
Ra’ouf Al-Talla’ (2000), where the ex-detainees suffered from diabetes, Reproductive 
and urinary diseases, digestive system, heart and respiratory diseases and skin diseases; 
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there is a correlation between the psychological stresses and the psychosomatic 
symptoms; the more the detention time is longer, the symptoms increase.

Moreover, detention experience may lead to positive effects, that can be attributed to 
faith and religious factors, such as belief in the cause fairness, right to resist occupation, 
social support… all are factors that contribute to the reinforcement the mental status 
and steadfastness of the detainee and empower him to struggle and maintain his 
health soundness and high spirits. Studies show that some can actually develop 
the mental toughness and strength and ability to confront reality, and social and 
psychological cohesion; among these studies was done by Jalila Idris Dahlan (2001) 
and  Ayed Mohammad Al-Hmouz (2013) that showed high rates of mental strength 
among ex-detainees in Hebron district, and the most common aspects of the mental 
toughness were commitment, challenge and control.

A number of factors contribute to the reinforcement of the mental toughness and 
other factors play a role in developing disturbances, among which are: 

Involvement patterns or early relations patterns, as shown in KatryKanen and el al 
study (2003); in Gaza Strip, those who had insecure or unstable involvement and were 
subjected to severe physical torture, they suffered of post trauma symptoms and of 
physical diseases. While political and ideological affiliation was one of the factors that 
contributed to the social and psychological cohesion (Abdel Ra’ouf Al-Talla’, 2004) 

The ability to employ cohesive appropriate and positive strategies: in Fadel Abu Al-
Hein study (2006); ex-detainees do no tend to adopt the retreat strategy as a means of 
cohesion and reconciliation with the outcomes of the detention experience, since they 
are optimistic which means high capacities of adaptation and cohesion. The study of 
Raya Banomaki and others (2008) confirms this finding, where ex-detainees adopts 
denial, evasion and emotional strategies in adaptation less than the non-detained. Raya 
Banomaki and others (2010) conducted another study regarding the mental defenses 
in mitigating trauma and post trauma symptoms of the Palestinian detainees.  They 
found that detainees use sublimation, repression and rationality, and separation from 
reality; they also use more realistic means of defense, i.e. means that grant them a sense 
of control, or escape from reality, or the tendency to distort the truth and use evasion, 
cautious and vigilant, obsessive symptoms over-assurance and certainty, in addition to 
several positive adaptation techniques. Nonetheless, these positive defense techniques 
were not beneficial in protecting them from the mental symptoms resulting of torture. 
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Joshua Hoberman and others (2010) identified adaptation and cohesion strategies, 
and they found that emotion-focused adaptation model contribute to highly 
statistically significant degree to develop more traumatic symptoms in comparison 
with the cognitive appraisal technique and social comparisons. 

Place of Residence: InshirahNemberNabhan study (2011) showed that children 
detainees who live in refugee camps do not suffer of post-trauma symptoms in 
comparison with those live in villages, towns or cities, disturbances seem to drastically 
rise when the detained children are refugees but do not live in the refugee camps. 
Moreover, those who live in the refugee camps show major changes in their abilities 
to focus, thus, residents of refugee camps don’t necessarily suffer of unidentified 
acute anxiety disorders although their childhood is not stable and life conditions 
are harsh and cruel because of all the traumas in their lives. On the contrary, the 
refugees who live outside the camps are the one who suffer of disturbances in their 
vision of themselves. 

Inferiority status and poverty the female detainees may subject to in the Arab and 
Palestinian societies may surge the potentials of mental and psychological disturbances 
resulting of detention, this was one of the findings of Manal Najem’s study (2011). 

Detention conditions such as: quality of food and  hygienic conditions play a significant 
role in producing long-term physical, mental and psychological effects; Randa May 
Wahbi’s study (2012) concluded. 

Belief and will to live are among the positive factors that alleviate the torture impacts; 
LidyaOdenit (2012) found a positive correlation between the will to live and being 
exposed to successive tortures and between post-trauma symptoms and religious 
beliefs; and between post-trauma symptoms and will to live; between religious beliefs 
and will to live, as well a positive link between the support of the family and the will to 
live; all constitute supporting factors to cohesion and adaption. 

To find a positive meaning to the detention experience makes the human being 
more capable of reconciling within himself and even turns this painful experience 
into a positive one that re-shapes his life philosophy, ideology and vision. This is 
what characterizes the normal healthy person from the others; as Frankil says. The 
study conducted by George Mackeria and others (2013) pointed out that feeling as 
whole and cohesive implies inclusive way of thinking, ability to act and react, giving a 
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meaning to the experience and ability to be rational and balanced when exposed to 
the detention experience. It is mainly possible due to the past experiences associated 
with the person’s ability to deal with and mange past incidents that foster the power 
of tolerance and endurance. 

Feeling exiled may be represented in social isolation, helplessness, nonsense, self-
alienation,, in Emran Ali Elayyan (2013) showed that 83% of the study sample do suffer 
from alienation.

Conclusions: 

1. Set-up a national strategy that is concerned with raise the mental and 
psychological health of the children detainees, work on re-integrating, 
socially and mentally rehabilitating them and improve their life quality as an 
alternative to the individual and seasonal efforts and initiatives. 

2. Conduct more studies and researches on the national level to build a rich 
data base on which future strategies and plans are based on (legal, health, 
psychological)

3. On the legal level: defend the right of children to be protected and treated  
in accordance with the international laws and conventions that define the 
childhood bar to 18 years; and thus guarantee not to allow their prosecution 
by the adverse military courts

4. Provide international protection to the Palestinian people in general and to 
children specifically. 
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The Legislative System, the Administrative Practice, and 
Confidentiality Regarding Hunger Strikes and Compulsory Feeding

Omar Farah, University of Georgetown

My name is Omar Farah and I work at the Center for Constitutional Rights, which is 
a US-based litigation shop that focuses on civil and human rights and is born out of 
the 1960s effort in the US to achieve civil justice. After the September 11th attacks, we 
focused much of our efforts on combating what are called the US counterterrorism 
policies. For example, the policies related to drone strikes and administrative military 
detention mechanisms (The Abu Ghraib Scandal and Guantanamo Bay prison).

I want to thank the organizers for having me and I want to recognize the incredible 
work being presented and for having the vision to invite me to offer a counterpoint 
based on the experiences in Guantanamo, which I think can be quite instructive.

For almost a decade, I have represented several of the men at Guantanamo, including 
many who have been on, and continue to be on, hunger strikes. To give you a quick 
picture of the population at Guantanamo, at its height 779 prisoners were detained 
there. To a man, they were all self identified as Muslims and the bulk of whom are from 
the Arab world, North Africa and EastAsia. 86% percent of them, and I take a moment 
to mention this because of the slow emergence of information from Guantanamo, 
weresold to the US for bounties up to $5, 000 per man. 

If you doubt that Guantanamo to be a political prison you can use these statistics to 
prove an urgent political need on the part of the previous administration to appear 
to be doing something in response to the attacks. Now, 116 men remain, 70 of them 
are from Yemen, 52 have been cleared for release. This means that, by the unanimous 
decision of law enforcement and national security agencies, they have been declared 
ready to leave Guantanamo and yet they remain.  45 men have been designated for 
indefinite detention, which is really the purpose of the mechanism at Guantanamo; 
that is to institute and normalize a system of indefinite detention without trial.

Guantanamo is, quite bluntly, a crime and will be a scene of a crime after it closes, if 
in fact it ever does. It is a detention center marred by coercive interrogation, sexual 
humiliation, and purposeful affront to Islamic religious mores. 
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I thought I had to make the case for why Guantanamo is relevant to the case at hand, 
but listening to some of the speakers it is clear that we are fighting precisely the same 
kinds of practices. I think that it is important, considering the make up of this audience, 
that we look with some kind of critical eye towards our own profession, because, after 
all, it was academics and lawyers who were the principlearchitects of the detention 
structure at Guantanamo bay. These are the ones who translated the vision of George 
Bush and Dick Cheney into the detention scheme at Guantanamo. 

So, it is precisely in this kind of environment of profound and crushing injustice that 
hunger strikes are born. I know that this audience certainly knows this all too well. 

It is important to know that hunger strikes at Guantanamo are nothing new. As early 
as 2002, the men began using that as a way to express what they understand as the 
barbarity of putting someone in a steel and concrete cell and not telling them when, 
if ever, they will leave. Nor telling them the full reason that they were there. Now 
remember that the allegations against most of these men remain classified, at least 
the primary allegations. This means that, as an attorney representing them, I know 
things about their cases that they cannot know. 

In 2013, there was a mass hunger strike at Guantanamo. Every able-bodied prisoner 
participated, when men lost 20 to 30 pounds in a matter of weeks. In response, 
the military detailed forty additional doctors just to handle the tube feeding at 
Guantanamo; that is to force liquid nutrients down to the stomachs of prisoners to 
break their hunger strikes.  It took 40 extra doctors to handle the workload. One of the 
other responses was to whitewash the fact that it was happening at all. The military 
immediately placed a media ban to blackout any information about the number of 
hunger strikers, how many were being force-fed, and even tried to erase the words 
“hunger strike” from the discourse by relabeling it “non-religious fasting”. 

But we know that hunger strike continues. I represented Tariq Ba Odah who is one of 
the longest hunger-striking prisoners in the world. He has been on a number of hunger 
strikes since February of 2007. He has been force fed everyday since then. Before I flew 
to come here, I filed a reply brief in federal court moving for his release, because he 
is now 74 pounds (33 Kg). The Center for Disease Control says that that is the median 
weigh for an American who is 10 years old;Mr. Ba Odah is 36. It is important to keep 
in mind and, I think, to ask why would someone have the discipline to hold a hunger 
strike for that extended period of time. 
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To summarize, all three branches of the US government bear very serious responsibility 
for, and complicity in, creating the circumstances for this. The judicial branch of the US 
government has closed the door on these cases in a way that is particularly cynical, 
because the formal right to challenge Mr. Ba Odah’s conditions of confinement 
have been protected and enshrined by the Supreme Court and at the same time 
the Supreme Court has allowed the procedural courts that sit below it to divest that 
decision of any meaning. This means that you can bring your case to court but you are 
guaranteed to lose. 

The legislative branch hasused statutes that have nothing to do with the detention 
apparatus that perpetuate the Guantanamo detention policies including hunger 
striking by using appropriations bills, the laws that are used to appropriate funds for 
the us of the military, as a vehicle to express its hostility towards those in Guantanamo. 
To give you an example, the previous legislation, the National Defense Authorization 
Act, would require the Secretary of Defense to personally sign that the country that 
was going to receive the Guantanamo prisoner could guarantee that that prisoner 
would not do anything against the interests of the US in the future. If you think about 
that as a metaphysical challenge, it is utterly impossible for an individual to guarantee 
that something wont happen in the future. That was the very purpose of the law; to 
localize the political pressure of releasing the prisoner on one person, the Secretary of 
Defense, and make it an impossible feat to achieve. Of course, it has worked perfectly. 
Previous Secretaries of Defense, and the current one, have been utterly reluctant to 
release men, even those, like my client, who are cleared for release. 

This leaves the question of where the executive branch is; where is the President in all 
of this. Surely, he must be the safety valve that can avert the kind of disasters that seem 
to be playing out in the case of my client and others at Guantanamo. If you recall, in 
his National Archives speech, President Obama asked, of the hunger strike in 2013, “is 
this who we are as Americans? Do we hold people indefinitely for 12, 13, 14 years? Do 
we force-feed them with liquid supplements to keep them alive? Is that who we are?”I 
think that the answer to that, which is clearly demonstrated in the case of my client, is 
yes. That is precisely what is happening now. 

The motion that filed on behalf of this client, who weighs again 74 pounds, was to 
ask the US government to abide by the Third Geneva Convention, article 110. This 
article has been incorporated into US domestic law; because Guantanamo prison does 
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not have recourses into the Geneva Conventions as a direct cause of action. Which 
provides for the [release] of people who are severely sick. Mr. Ba Odah is force-fed 2, 
600 calories per day and yet his weight remains at 74 pounds. The only reasonable 
conclusion is that there is something morbidly wrong with his gastro-digestive system 
after nearly a decade on strike, and truly he is gravely ill and entitled to the protections 
of international law. 

What was interesting about this case is that as a part of the motion, I asked the 
government formally not to oppose it, but to simply stand aside since he is cleared for 
release. My reasoning is why fight to keep a man in prison, who has been cleared for 
release by six national security agencies; why force-feed a man, who is barely alive, only 
to prolong his indefinite detention, when you have publicly disavowed any interest 
in doing that. What happened outside of the court is, I think, much more interesting 
that what is happening inside it. The reaction from the government was really an all-
out interagency battle between the Departments of State, Justice and Defense. The 
State Department is calling for his release. The Defense Department is saying no; this 
is noncompliant and is asymmetrical warfareagainst the prison apparatus and it is 
designed to win the sympathies of audiences, like these, to guarantee the release. The 
President still has the authority to force his departments to comply with his decision 
to close Guantanamo. 

So I offer you this in parting, Tariq was able on his own, through the power of hunger 
strike to bring the departments of the US government to an internal battle over his 
release. It is important to know the power of this sort of protest. 
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The Policy of Administrative Detention of Palestinians 
 from the occupied Palestinian territory and its Status under 

International Law

Dr. James Turpin, Head of Office ad interim, Office of the United Nations 
High Commissioner for Human Rights, occupied Palestinian territory1

The world’s attention has recently been drawn to issues related to the ongoing hunger 
strikes by Palestinian detainees protesting their detention in Israeli prisons and Israel’s 
response in the form of the recently-adopted new force-feeding law. These issues do of 
course raise important human rights concerns in their own right. However, underpinning 
these issues is the longstanding Israeli policy and practice of administrative detention. 

Whilst this policy is not new, it is worth reminding ourselves of what it entails and why it 
is problematic from the perspective of international law and human rights. In the current 
context, this is especially important as it seems clear that the best way for Israel to respond to 
hunger strikes is not to force feed detainees but rather to address the underlying grievances 
motivating the protests, including the problems with administrative detention.

In view of the mandate of the Office of the United Nations High Commissioner for Human 
Rights with regard to the occupied Palestinian territory, these comments are confined to 
explaining the position in international law, as interpreted by the United Nations human 
rights mechanisms, with regard to Palestinians currently held in Israeli detention, even if the 
phenomenon is by no means a uniquely Israeli practice. Indeed, it is worth noting that the 
practice, which dates to the colonial era, was imported to Palestine by the British Mandate 
authorities and used extensively against Palestinians as long ago as in the 1930s.2

1 Staff at the Office of the High Commissioner for Human Rights in the occupied Palestinian territory in Ramallah assisted 
in the preparation of this paper and their contribution is gratefully acknowledged.

2 The last iteration of the British Mandate legislation authorizing administrative detention was the Defence (Emergency) 
Regulations, 1945. These regulations granted draconian powers to establish military tribunals to restrict illegal 
immigration, to try civilians without the right of appeal, allow sweeping searches and seizures, prohibit publication of 
books and newspapers, demolish houses, detain individuals administratively for an indefinite period, seal off particular 
territories, and impose curfew. They were incorporated into Israeli law in 1948. In 1951, the Israeli Knesset, following 
debate on administrative detention, decided that the Regulations oppose the basic principles of democracy and should 
be repealed. Although the Constitution, Law, and Justice Committee was directed to draft a bill, no repeal was enacted. 
The Israeli Government has maintained a state of emergency in Israel continuously since 1948. See http://www.btselem.
org/legal_documents/emergency_regulations

 In 2014, the Human Rights Committee reiterated its longstanding concern at the continued state of emergency and 
requested Israel to “expedite the process of reviewing its legislation governing the state of emergency and the necessity 
of maintaining the state of emergency proclaimed since 1948…” (CCPR/C/ISR/CO/4).
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Administrative detention in Israeli policy and practice3

According to figures from the Israeli Prison Service, as of 30 June 2015, Israel was 
holding 370 Palestinians (all adult males) in administrative detention. Over the years, 
thousands of Palestinians, including women and children, have been held for periods 
ranging from few months to several years.  

Under Israeli military law,4 commanders can order individuals to be held for up to six 
months if they have “reasonable grounds to believe” that the detention is required for 
“reasons of regional security or public security”. However, these criteria are undefined, 
allowing security officials to detain individuals on vague grounds, thereby violating 
the principle of legality. 

Detention orders also can be extended by the commander for periods up to six 
months, with no limit on the number of renewals.  Administrative detention can 
therefore effectively be indefinite.

Although detainees are entitled under the Israeli law to legal counsel of their choice, 
they are not afforded a meaningful opportunity to challenge their detention. Judicial 
review is conducted in a closed court session, which must be held within eight days of 
issuance or renewal of the detention order.  

Military judges can, and generally do, withhold information or evidence if they 
deem that disclosing it would “harm regional security or public security”. Typically, 
neither the detainee nor their lawyer is informed of the details of the evidence, or 
even the specific allegations against him or her, which are usually presented to the 
court in sessions that they cannot attend. Hearings are usually brief and do not 
consist of substantive arguments as there is no possibility of cross-examination of 
witnesses or rebuttal of evidence.

Military judges have the power to cancel the detention order or reduce the period of 
detention, but such decisions are rare; the review is generally a routine confirmation 
of the detention order. 

3 For a full description of the law and practice of administrative detention in the occupied Palestinian territory, see 
B’Tselem/Hamoked-Centre for the Defence of the Individual, Without Trial: Administrative detention of Palestinians by 
Israel and the Incarceration of Unlawful Combatants Law, Joint Report, October 2009.

4  Administrative detentions by Israel are based on three pieces of legislation: the Order regarding Security 
Provisions [Consolidated Version] (Judea and Samaria) (No. 1651), 57702009-; the Emergency Powers (Detentions) 
Law, 1979; and the Internment of Unlawful Combatants Law, 2002. See http://www.btselem.org/administrative_
detention/israeli_law
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Detention can also be challenged at the Israeli High Court of Justice, but the court 
has been very reluctant to intervene in specific cases or question the privileged 
intelligence information on which detention orders are based. An academic review 
of 322 administrative detention cases heard by the High Court between January 
2000 and December 2010 found that not a single case resulted in a judicial decision 
for the detainee’s release.5

In practice, military authorities routinely use administrative detention to bypass 
normal legal procedures, particularly where there is insufficient evidence for criminal 
proceedings. In such cases, administrative detention indefinitely extends the otherwise 
limited interrogation period. In other cases, persons are detained alongside a parallel 
ongoing trial to ensure that there is no possibility of release even if bail is secured.  

Case study: the administrative detention of Khalida Jarrar

The case of Khalida Jarrar, elected Member of the Palestinian Legislative Council, 
is emblematic of Israeli detention practices. She was arrested on 2 April 2015 and 
placed under administrative detention by the military commander in the West Bank. 
On 15 April, she was charged with a range of offences relating to membership of the 
Popular Front for the Liberation of Palestine (PFLP) and incitement to kidnap Israeli 
soldiers. Her trial in the military court has been monitored by diplomatic missions 
and human rights organizations, including OHCHR, and there are serious concerns as 
to its fairness. The prosecution’s evidence appears to be largely based on statements 
by former and current Palestinian prisoners made after interrogation by the Israeli 
Security Agency. Two witnesses retracted their statements at the first hearing, stating 
they were made after ill-treatment, threats and coercion. Nevertheless, the judge 
maintained the original statements as evidence. At a hearing of bail on 21 May, the 
military prosecution told the judge that even if Ms. Jarrar were to be released on bail, 
she would be held under administrative detention. On 7 December, she was sentenced 
to 15 months in prison, after she accepted a prosecution plea-deal, reportedly 
because she did not believe she would be given a fair trial and was concerned that 
her detention would never end.6

5 Shiri Krebs, Lifting the Veil of Secrecy: Judicial Review of Administrative Detentions in the Israeli Supreme Court, 45 Vanderbilt 
Journal of Transnational Law 12 (May 2012), 639703-

6 Extracted from the Report of the High Commissioner for Human Rights on the implementation of Human Rights Council 
resolutions S-91/ and S-121/ (situation of human rights in the occupied Palestinian territory, A/HRC/3131 ,40/st session of 
the United Nations Human Rights Council (March 2016).
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Those, very briefly, are the key elements of the Israeli policy in practice. So how does 
this compare with the situation in international law?

Administrative detention in international law

Administrative detention raises serious human rights concerns, and while not 
completely prohibited under international human rights law, administrative detention 
is only permitted in exceptional circumstances and subject to stringent safeguards to 
prevent arbitrary detention. 

Safeguards include basic fair trial rights: the right to be informed promptly and fully of 
the reasons for the detention, the right to defence, the right to a fair and public hearing, 
to call and examine witnesses, to an appeal, and to be presumed innocent.7 

Breaches should give rise to compensation.

Article 9 of the International Covenant on Civil and Political Rights – to which both 
Israel and the State of Palestine are parties – provides that all persons have the right 
to liberty and security and that no person should be subjected to arbitrary arrest 
of detention. The Human Rights Committee – the body of independent experts in 
Geneva that oversees implementation of the Covenant - has stated that administrative 
detention presents “severe risks of arbitrary deprivation of liberty” where imposed to 
circumvent the fair trial safeguards of proceedings in a court of law.8 

The Committee has clarified the limited scope of such deprivation of liberty:

If, under the most exceptional circumstances, a present, direct and 
imperative threat is invoked to justify the detention of persons considered 
to present such a threat, the burden of proof lies on States parties to show 
that the individual poses such a threat and that it cannot be addressed 
by alternative measures, and that burden increases with the length of the 
detention.9

7 See article 9, International Covenant on Civil and Political Rights 1966; articles 37 and 40, Convention of the Rights of the 
Child; article 14, Convention on the Rights of Persons with Disabilities.

8 Human Rights Committee, General Comment No. 35 (Article 9: Liberty and Security of Person), CCPR/C/GC/35.

9 Human Rights Committee, General Comment No. 35 (Article 9: Liberty and Security of Person), CCPR/C/GC/35. The Committee 
continues: “States parties also need to show that detention does not last longer than absolutely necessary, that the overall 
length of possible detention is limited and that they fully respect the guarantees provided for by article 9 in all cases. Prompt 
and regular review by a court or other tribunal possessing the same attributes of independence and impartiality as the 
judiciary is a necessary guarantee for those conditions, as is access to independent legal advice, preferably selected by the 
detainee, and disclosure to the detainee of, at least, the essence of the evidence on which the decision is taken.”
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In 1998, the Human Rights Committee called on Israel to ensure that administrative 
detention “be brought within the strict requirements” of the Covenant.10 With no 
improvement evident by 2010, the Committee called on Israel to “refrain from using 
administrative detention, in particular for children, and ensure that detainees’ rights 
to fair trial are upheld at all times.”11  Finally, in 2014 the Committee called on Israel to 
end the practice.12 

The Committee against Torture – the sister body which monitors implementation of 
the Convention against Torture and Other Cruel Inhuman or Degrading Treatment or 
Punishment – has also repeatedly concluded that Israel’s practice of administrative 
detention, particularly for “inordinately lengthy periods” does not conform to 
the obligation under article 16 of the Convention to prevent cruel, inhuman and 
degrading treatment or punishment.13 The Committee in 2009 made clear that the 
Israeli practice of administrative detention deprived detainees of basic safeguards 
against torture and requested that Israel reform its laws to ensure the necessary 
protections are put in place.14

In international humanitarian law, Article 78 of the Fourth Geneva Convention allows 
for administrative detention by the occupying power. However, the article makes clear 
that it must be used solely for “imperative reasons for security”.15 

The International Committee of the Red Cross, in its expert Commentary of 
the Convention, clarifies that the exceptional character of such measures must 
be preserved. It notes that “in occupied territories the internment of protected 
persons should be even more exceptional than it is inside the territory of the 
Parties to the conflict”. Furthermore, detainees may only be interned within the 
occupied territory and cannot be deported. The practice of holding the vast 

10 Human Rights Committee, Concluding Observations on the initial report of Israel, United Nations document CCPR/C/79/
Add.93 available at http://documents.un.org. See also CCPR/CO/78/ISR (2003).

11 Human Rights Committee, Concluding Observations on the third periodic report of Israel, United Nations document 
CCPR/C/ISR/CO/3 available at http://documents.un.org

12 Human Rights Committee, Concluding Observations on the fourth periodic report of Israel, United Nations document 
CCPR/C/ISR/CO/4 available at http://documents.un.org

13 Committee Against Torture, Concluding Observations on the fourth periodic report of Israel, United Nations document 
CAT/C/ISR/CO/4 available at http://documents.un.org

14 Committee Against Torture, Concluding Observations on the fourth periodic report of Israel, United Nations document 
CAT/C/ISR/CO/4 available at http://documents.un.org 

15 Article 78, Convention (IV) relative to the Protection of Civilian Persons in Time of War. Geneva, 12 August 1949. Article 
78 applies to occupied territory and refers to internment and assigned residence rather than administrative detention. 
See also articles 41 and 42 dealing with the internment and assigned residence of protected persons within the territory 
of a party to the conflict.
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majority of Palestinian detainees in detention centres in Israel further violates the 
prohibition of forcible transfer (Article 49): a grave breach of the Fourth Geneva 
Convention (Article 147). 

It is worth noting also that a new draft legal instrument, presented to the thirtieth 
session of the Human Rights Council in Geneva in September 2015, is also relevant to 
this issue: the draft United Nations Basic Principles and Guidelines on Remedies and 
Procedures on the Right of Anyone Deprived of Their Liberty to Bring Proceedings 
Before a Court.16 These Basic Principles, which have been drafted by the Working 
Group on Arbitrary Detention,17 are based on international law, standards and 
recognized good practice, and are intended to provide States with guidance on 
fulfilling, in compliance with international law, their obligation to avoid the arbitrary 
deprivation of liberty.18 They have yet to be adopted but provide useful clarifications 
on the extent of states’ obligations with regard to the deprivation of liberty.

Conclusion

Israel’s system of administrative detention is inconsistent with international human 
rights and humanitarian law and should be ended altogether. All administrative 
detainees should be either released without delay or promptly charged and 
prosecuted with all the judicial guarantees required by international human rights law 
and standards.19

Needless to say, the obligation to ensure that detentions are in line with international 
human rights norms and standards applies across the board.  The recent decision by 
the Israeli Government to use of administrative detention orders to address violent 
Jewish extremism in Israel and in the occupied Palestinian territory, including East 
Jerusalem, is no less problematic in international human rights law and does nothing 
to make the practice as applied to Palestinians acceptable.20  

16  See United Nations document A/HRC/3037/ available at http://documents.un.org

17  See http://www.ohchr.org/EN/Issues/Detention/Pages/WGADIndex.aspx 

18  See http://www.ohchr.org/EN/Issues/Detention/Pages/DraftBasicPrinciples.aspx

19  See OHCHR Press Briefing, Geneva, 10 April 2015: http://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?New
sID=15817&LangID=E#sthash.V9elp7Ns.dpuf.

 The Secretary-General has also voiced his concerns over administrative detention. See, for example, Statement 
attributable to the Spokesperson for the Secretary-General on Palestinian prisoners on hunger strike, New York, 19 February 
2013: http://www.un.org/sg/STATEMENTS/index.asp?nid=6611

20 “Israel to detain Jewish terror suspects without trial”, Guardian, 2 August 2015: http://www.theguardian.com/
world/2015/aug/02/israel-to-detain-west-bank-arson-attackers-without-trial
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Christina Papadopoulou, Senior Advisor for the MENA Region, 
International Rehabilitation Council for Torture Victims (IRCT) 

Getting the Evidence: countering torture and impunity 

through

Medico-Legal Documentation

In the overall fight against torture and impunity, the MEDICO-LEGAL REPORTS (hereinafter, 
the MLRs) are a useful and effective tool in place in the defense of the prisoners.

They are proving to be an increasingly efficient means in the defense of the prisoners 
and detainees that have been subjected to torture. Their use does not provide a 
solution neither to the crime that is torture, nor to the root cause that is the occupation 
of Palestine. Nevertheless,  it is a tool that assists the victims of torture in the pursuit of 
remedy and reparation.

The MLRs are relevant in the context of the use of the Istanbul Protocol.

The Istanbul Protocol (hereinafter, the IP), which is the popular term used for “The 
Manual on the Effective Investigation and Documentation of Torture and Other 
Cruel, Inhuman or Degrading Treatment or Punishment”, contains the first set of 
internationally recognised standards for the effective examination, investigation and 
reporting of allegations of torture and ill-treatment. 

It was drafted by more than 75 experts in law, health and human rights during three 
years of collective efforts involving more than 40 different organisations, including the 
International Rehabilitation Council for Torture Victims. 

Since its inception in 1999 the IP has been endorsed and promoted by the United 
Nations and other key human rights bodies. It was primarily developed with a view 
to the prevention of torture by providing States with a tool to carry out effective 
documentation of torture in order to hold perpetrators to account. The methods were 
also developed with a view to their application in other contexts, such as RSD (Refugee 
Status Determination) procedures.

The IP standard for medical evidence is that in formulating a clinical impression for the 
purpose of reporting physical and psychological evidence of torture, the doctor (or 
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other report writer) should question whether ‘the physical and psychological findings 
are consistent with the alleged report of torture’, taking into account the overall clinical 
picture, the cultural and social context of the individual, the time frame of the alleged 
events and other stress factors that may affect the individual. It should also include an 
assessment of the social functioning on top of the clinical impressions, the emotional 
state and expression of the person during the interview, the history of detention and 
torture, and the personal history prior to torture.

For obvious reasons of credibility, it is essential that it be conducted with objectivity 
and impartiality. 

The professionals who conduct evaluations in order to prepare a MLR should have 
specific  training and expertise in forensic documentation of torture and other forms of 
physical and psychological abuse. The term “forensic expertise” here, includes medical 
expertise as well as psychiatric/psychological expertise and expertise provided by 
forensic anthropologists. 

As methods of torture vary around the world, the examining professional should be 
familiar with the local practices and should know how to document them both by 
description and by photography. 

The informed consent of the client is of utmost importance, as the person has to 
understand to whom and for what purpose he is telling his story. It is also psychologically 
important, as it puts the person in control of the situation. 

Another important and essential issue is to work on raising the victim’s awareness about 
the judicial process prior to their involvement in the overall procedure, so that they 
can develop realistic expectations. This would prevent the victim from experiencing 
burnout due to a negative decision or lengthy proceedings. Also the victims should be 
properly prepared for the moment that they are required to testify and thus relive their 
trauma. This requires not only awareness raising, but also training and psychological 
support, so that the victims are enabled to overcome the stressful moments.

Creating an appropriate physical setting for the examination can be challenging. If the 
examination takes place in a detention center or prison there are problems of privacy 
and time constraints. In prison settings, there is always a question of the safety of the 
examinee. His/her complaints might make them vulnerable to further harassment or 
violence. As such, privacy and confidentiality must be assured. 



67

In general, the examination should be done in a way that re-traumatisation is avoided 
at all costs.

Challenges/constraints

However, often the required forensic expertise to produce medico-legal reports of 
sufficient quality is not available or the reports are not taken into account in legal 
proceedings due to flawed regulations or practice. This may be particularly relevant in 
a context such as the occupation of Palestine.

Other constraints relate to limited awareness among relevant stakeholders, especially 
at the national level, on the important role that medical documentation can play 
in establishing evidence. In addition, intimidation and harassment of victims and 
professionals involved in trials against alleged perpetrators is frequent.

In the particular case of Palestine, an additional challenge to be taken into consideration 
is the relevant Court of Jurisdiction, or rather the lack of a climate of cooperation with 
the Domestic Courts. 

On top of the above, a very serious gap is the absence of a human rights protection 
mechanism at the regional level: there is no regional Human Rights instrument, and 
subsequently no Regional Court and/or regional monitoring mechanism for the 
implementation of the instrument. 

How to address the challenges at the global level

There is a number of actions that can be taken, and they have actually been taken:

1 A pool of experts, namely the International Forensic Experts Group (IFEG), has 
been initiated and put in place by the International Rehabilitation Council for 
Torture Victims and has so far provided support to more than 100 forensic 
examinations in torture investigations cases. 

2) An additional factor in using the documented data in an effective way, is to 
streamline and standardise the information and evidence collection processes, 
in the torture victims’ rehabilitation centres. This is a key issue so that the 
data can be compared, aggregated or disaggregated in the appropriate way, 
depending on the context in which they are to be used. 

3) Finally, while the Istanbul Protocol is meant to be useful in the prevention of torture, 
another aspect of its benefits is that it can improve the overall policy environment. 
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The advocacy towards the UN human rights mechanisms, (UN Committee Against 
Torture, Universal Periodic Review-UPR, Sub-Committee for the Prevention of Torture-
SPT), holds great potential of promoting medical documentation as a standard. Using 
the UN system as a platform to promote implementation of anti-torture measures, 
although a long-term advocacy activity, provides a greater impact. Through the specific 
data gained in the examination of victims, human rights mechanisms can be provided 
with the much needed case examples and solid facts in the process of assessing state 
compliance with international obligations in preventing torture.

In the specific context of Palestine, the following recommendations are of relevance:

1) Training of experts for the production of medico-legal reports

 The main target groups are: 

- Health professionals, typically: forensic pathologists, medico-legal officers, 
general practitioners, psychiatrists, psychologists, ministry of health officials 
and social workers; 

- Legal professionals, typically: lawyers, state investigators, prosecutors, judges, 
prison officials, police officers, immigration officers, NGO activists, members of 
national human rights commissions and similar bodies, representatives of the 
ministry of justice and Ministry of the Interior. 

The purpose of the training is to: 

- Enhance the skills of health and legal professionals in how to document torture 
and how to establish evidence that can be used in legal or administrative 
proceedings;

- Bring together key professionals, comprising both officials and civil society, 
and to develop strategies and practices on how best to ensure accountability 
and reparation; and 

- Raise awareness amongst concerned professionals and society at large on the 
role of documentation and its importance in broader anti-torture policies and 
initiatives. 

 Training on the Istanbul Protocol has, indeed, been conducted in many countries 
(including Israel), by teams of both national and international trainers who cover 
general and country-specific aspects.

 The Israeli Medical Association (IMA) has recently -in the Fall of 2015- organised a 
three-day training on the Istanbul Protocol for twenty health professionals. This 
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comes as the result of the two-year long project between the IRCT and PCATI on 
Documenting Torture, which was completed in 2014. The project included a ToT 
(Training of Trainers) workshop in February 2015, attended by a group of forensic 
experts from both Israel and Palestine.

2) Work with the civil society in Palestine, in order to identify cases that may be 
strategically meaningful to initiate legal proceedings, in the context of providing 
legal assistance to victims.

3) Prior to the initiation of legal proceedings, it is crucial to provide consultations with 
psychologists and social workers to the victims.

4) It is also important to include training on the Istanbul Protocol in the Palestinian 
National Development Plan, which is integrating Human Rights in public policies 
during the road to sovereignty.

5) Finally, the usefulness of the accession to the OPCAT (Optional Protocol to the UN 
Convention Against Torture) by Palestine is crucial, as there is proof that this is a positive 
step for the improvement of the overall detention landscape in any country.
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On Torture: Contemporary legal standards 

and accountability options for Palestinian victims

 

by Carrie A. Comer

The following remarks were made at the conference entitled “Protection of Prisoners and 
Detainees: An International Responsibility and Obligation” which was held in Amman, 
Jordan 16-17 September 2015. The conference was sponsored by Palestinian Civil Society 
Organizations and the Palestinian Bar Association. The subsequent remarks thus provide 
an overview of a number of preliminary issues, and are not intended as an exhaustive 
analysis of the multiple themes addressed. 

Torture and International Law

Nearly two decades ago, Sir Nigel Rodley, the former UN Special Rapporteur on 
Torture, stated that, “The prohibition of torture or other ill-treatment could hardly be 
formulated in more absolute terms […] [N]o possible loophole is left; there can be no 
excuse, no attenuating circumstances.”

Indeed, international human rights law and international humanitarian law have 
repeatedly emphasised the complete prohibition on torture, without exception. 
Prohibitions range from the Universal Declaration of Human Rights and the 
International Covenant on Civil and Political Rights, to regional human rights treaties, to 
the UN Convention against Torture and Other Cruel, Inhuman or Degrading Treatment 
or Punishment, to the Geneva Conventions and the Additional Protocols. The Rome 
Statute of the International Criminal Court goes so far as to criminalise torture three 
separate ways - as a war crime, a crime against humanity and as an act of genocide.

The Istanbul Protocol, used in the investigation of torture, claims the purpose of 
torture is ‘to destroy deliberately not only the physical and emotional well-being of 
individuals but also, in some instances, the dignity and will of entire communities.’ The 
scholar David Luban insists that torture aims to strip away from its victim all qualities 
of human dignity, causing pain and ‘tyrannizing the victim’s spirit.’ Elaine Scarry in her 
study of torture from the 1980s described how the process of torture is the equally the 
process of undoing or annihilating civilisation.
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The prohibition of torture is the concern not only of those countries which have ratified 
particular treaties, but is also a rule of customary international law, which binds all 
states even without treaty ratification. Indeed, the International Criminal Tribunal for 
the former Yugoslavia (ICTY) found that the prohibition on torture had reached the 
status of a peremptory norm or jus cogens.

Torture is not allowed in war, during the threat of war, in the struggle against terrorism, 
or even in a state of public emergency threatening the life of a nation. Repeated 
jurisprudence from around the world has indicated that there can be no statute of 
limitations for torture, nor can torturers be shielded through immunities or amnesties. 

Further, it is considered that customary international law not only permits states to 
exercise universal jurisdiction over torture, but also that states have the obligation to 
either extradite torturers or to prosecute them. 

Considering the apparent consensus regarding the absolute nature of the prohibition, 
one would anticipate the legal contours of the crime of torture to be sharp and the 
law’s implementation to be effective. Nonetheless, tension around the definition of 
torture and a disparity between its de jure illegality and its de facto practice continue 
to exist. While states prohibit it, some also continue to explore far they can push the 
limits of legal behaviour before it’s considered to cross the threshold into the cruel, 
the inhuman, the degrading, or the torturous (for example, the now-infamous “Torture 
Memos” from the U.S. Attorney General’s Office.)

This discrepancy between law and practice often makes the crime of torture difficult 
to effectively prosecute. How then can we use new developments in law to establish 
avenues of accountability for torturers that have otherwise escaped justice through 
impunity gaps in international law?

Obstacles to Prosecuting Torture

There are three clear issues in prosecuting any allegation of torture, which are 
particularly highlighted in the context of the conflict between Israel and Palestine. 
The first is that the definition of torture varies slightly across treaties and countries, 
thereby requiring distinct legal analysis depending on the accountability forum to 
be addressed. The second is that it is necessary to find a jurisdiction in which a state 
is both willing and able to prosecute any alleged crimes, and overcome any legal or 
political obstacles to such investigation and prosecution. The third is that it is necessary 
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to ensure the accused faces justice, meaning the capacity to arrest and, if necessary, 
extradite the suspect to an appropriate jurisdiction. 

Definition(s) of torture

The key questions to answer when examining the crime of torture are:

- What acts count as torture?

- Whose acts count as torture?

- What reasons for causing pain can be classified as torture?

- How severe, and of what nature, does the pain have to be to be considered 
torture?

The definition that is most cited as reflective of customary international law is that 
provided in the widely ratified UN Convention against Torture and other Cruel, Inhuman 
and Degrading Treatment or Punishment. The Convention’s definition includes four 
main elements:

1. The involvement of a public official or someone acting in an official capacity, at 
least by consent or acquiescence, and:

2. The infliction of severe physical or mental pain or suffering (note that it is not 
limited to physical pain)

3. With intention; and

4. For a specific purpose such as extracting a confession or information. Other 
possible purposes are listed, such as punishment, intimidation, coercion or 
discrimination.

 This definition, though useful and often codified into national law, does differ 
from other relevant definitions, including at the International Criminal Court, 
as discussed below. 

Acts of State Officials

In general, human rights courts and treaty bodies have stressed the link between 
torture and a state official. As human rights tribunals and treaty bodies adjudicate 
against states, this requirement for a link to a state official makes practical sense.

The Inter-American Court has taken the furthest steps towards holding the state 
responsible for the actions of torture committed by non-state actors, including even 
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in the private sphere, by insisting on the state’s obligation of due diligence, to prevent 
and punish acts of torture and to provide redress to victims of torture. 

The International Criminal Tribunal for the Former Yugoslavia interpreted the UNCAT  
state official element by making clear that for the purpose of international humanitarian 
law, rather than international human rights law, torture could be committed by a non-
state actor, while still acting in an official type of capacity.  This can be understood 
particularly in times of non-international armed conflicts, where rebel militias may 
torture captives, or torture may be used by an organisation as part of a widespread or 
systematic attack, outside of state involvement. 

The International Criminal Court specifically excludes any reference to state officials in 
its definition of the crime of torture, either as a war crime or a crime against humanity. 

Distinction between torture and other ill-treatment

Another area of divergence in international law concerns how to distinguish between 
torture and other ill-treatment. For decades a debate has existed about whether what 
makes torture a particular crime is the purpose behind it, or the severity of the pain or 
suffering inflicted, or a combination of the two. 

The regional human rights systems, the UNCAT and the ad hoc tribunals agree 
that a prohibited purpose is a necessary component of torture. There is some 
divergence into the list of purposes that are prohibited. Again, the Inter-American 
system is more expansive than other international instances with an explicitly 
non-exhaustive list. The ICTY also insisted on the non-exhaustive nature of the  
UNCAT definition, and in different moments included prohibited purposes such 
as humiliation, while the ICTR included further purposes such as degradation, 
control or destruction. 

The ad hoc tribunals and the human rights bodies also seem to more or less agree 
that the severity of the pain is a distinguishing characteristic, alongside purpose, 
though the threshold between serious pain and severe pain is not defined and is 
rather determined on a case-by-case basis. Both objective and subjective factors may 
be taken into account to determine the severity of the pain or suffering, depending on 
the jurisdiction, such as the duration and manner of the treatment, as well as the sex, 
age, and state of health and vulnerability of the victim. 
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The ICC is more complex in that it applies different definitions of torture when 
qualifying crimes against humanity and war crimes. When torture is a war crime, the 
ICC continues to require a prohibited purpose as an element of the crime.  The purpose 
provides the distinguishing element between torture and cruel or inhuman treatment, 
all of which are war crimes categorised as inflicting the same high standard of ‘severe’ 
physical or mental pain against a protected person under the Geneva Conventions. 

However, the ICC intentionally eliminates the requirement of purpose for torture to 
be a crime against humanity. As a crime against humanity, what seems to be crucial 
is the position of vulnerability of the victim, as the victim must be under custody or 
control of the perpetrator. This is an element not made explicit in other international 
definitions of torture, though present in some national law.

Ensuring accountability 

Although numerous international instruments exist prohibiting torture, because 
much torture occurs at the hands of relatively powerful state entities or during times 
of armed conflict, investigation and prosecution of torture is challenging, even when 
that torture may be widespread or systematic. 

Traditional tools for alleging state responsibility, such as regional human rights courts, 
are obviously not available in all regions of the world, including in the Middle East. 

Further, though the Human Rights Committee and the Committee against Torture 
may provide important observations and recommendations for states, these are not 
binding, and many states, including both Israel and Palestine, have not ratified the 
optional protocols allowing for individual complaints, or have submitted declarations 
rejecting the possibility of state-to-state complaints or special inquiries. 

For Palestinian victims of torture, thus, some avenues to justice and redress remain 
closed without effective mechanisms to hold relevant states accountable for their 
treaty obligations.  

Nonetheless, Palestine’s recent ratifications of the International Covenant on Civil and 
Political Rights as well as the Convention against Torture are demonstrable public 
commitments to abide by the prohibitions on torture provided in those definitions 
and the jurisprudence of the Human Rights Committee and the Committee against 
Torture. These treaty obligations include the duty to protect, respect and fulfil the 
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human rights of all people within Palestine, and in any of Palestine’s actions abroad, 
including through the effective investigation and prosecution of alleged torture, 
among other crimes, even if these crimes are committed by non-state actors. The state 
of Palestine must hold itself accountable for fulfilling these obligations. 

Palestine’s accession to the Rome Statute and its declaration under Article 12(3) 
granting retroactive jurisdiction to the ICC through July 2014 also covers allegations 
of torture against Palestinians since that date, by all actors on Palestinian territory, 
including nationals of non-party states such as Israel. Again, it is worth recalling that 
torture according to the Rome Statute does not need to be committed by a state actor. 
It may be committed, for example, by actors from a different state, an armed non-state 
actor, or even civilians, if the requisite elements of the crime are met.

In the context of an armed conflict, a war crime of torture can be committed against 
Palestinians belonging to any of the protected groups under the Geneva Conventions 
(sick, wounded, shipwrecked, prisoners of war, or civilians), and the crimes may be 
committed for such purposes as obtaining information, punishment, intimidation or 
coercion, or for any reason based on discrimination of any kind. 

To qualify as a crime against humanity, severe mental or physical pain or suffering 
must be inflicted on a civilian while under the control or custody of the perpetrator as 
part of a widespread or systematic attack directed against a civilian population. 

Questions have been raised about whether or not Palestinians detained on Palestinian 
territory then transferred to places of detention in Israel and allegedly tortured 
there would fall within the jurisdiction of the ICC, as the ICC does not have territorial 
or personal jurisdiction over Israel or Israeli nationals. This question has not been 
answered, though the Pre-Trial Chamber’s “Decision on the request of the Union of the 
Comoros to review the Prosecutor’s decision not to initiate an investigation” indicated 
the court may be open to the possibility of extending jurisdiction to non-state territory 
when the acts qualify as part of a continuing crime. 

The Prosecutor has firmly stated, however, that ‘there  is  no  support  for  the  proposition  
that  the

Court  may extend  its  temporal  or  territorial  jurisdiction  beyond  the  scope  of  article 
12  to  examine  ongoing  or  recurrent  acts  beyond  those  parameters.” The office 
goes on to say, “Indeed,  crimes  falling  within  the  Court’s  jurisdiction  may  often  be 
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preceded  by  or connected  to a  variety  of  other  events.  This  does  not  mean  that  
the Court’s jurisdiction thus extends without limit, and would render nugatory the 
clear terms  of  article  12.  The Court’s power  to  consider  evidence  of  acts  beyond  
its jurisdiction, in certain circumstances and for certain purposes, does not mean that 
its jurisdiction can be exercised over those acts.” 

Although the ICC is an interesting new option for accountability for crimes committed 
on Palestinian territory since July 2014, an accountability gap would still exist for 
Palestinian victims of torture before July 2014 or on territory of non-state parties, such 
as Israel. 

Universal Jurisdiction 

I would like to once again make the call for strategic litigation of torture cases through 
the exercise of universal jurisdiction. 

It is true that few universal jurisdiction cases have been successful, in the great 
scheme of things. It is also true that some jurisdictions traditionally open to universal 
jurisdiction claims, such as the UK (which at one point issued an arrest warrant for an 
Israeli politician), Belgium and Spain have now tightened their laws, legislating tighter 
constraints on bringing cases under pure universal jurisdiction. Many other legal 
systems are characterised by shortcomings in penal codes which do not adequately 
reflect international standards and definitions of what constitutes torture.

We are seeing, however, encouraging advancements on the exercise of universal 
jurisdiction over torture in some additional states. 

For one, the Hissene Habre trial has finally opened in Senegal, after the International 
Court of Justice ordered the Senegalese government to either extradite the former 
president of Chad to stand trial in Belgium, where a case had been established, or to try 
him in Senegal itself, where he resided. Senegal ultimately, with the assistance of the 
African Union, established the Extraordinary Criminal Chamber rather than extradite 
to Belgium. The establishment of a tribunal with jurisdiction for torture committed 
outside of the territory of the competent state is a step towards justice utilising the 
principle of universal jurisdiction
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Argentina has also made steps towards exercising universal jurisdiction over crimes 
committed both in Spain and China, leading the way in Latin America, after the 
precedent set by European courts pushing for universal jurisdiction in the late 1990s 
over crimes committed by Augusto Pinochet in Chile. 

In Canada, an investigation is finally underway using passive personality jurisdiction 
(based on the nationality of the victim) for the torture of Maher Arar. Maher Arar, a 
Canadian citizen, was travelling home to Canada from visiting relatives in Tunisia 
in 2002. While changing planes at New York City’s JFK airport, he was detained by 
U.S. authorities and then transferred secretly to Syria, where he was held for a year 
and tortured. A Syrian officer has now been charged, and many hope that further 
charges will follow. In 2007, Arar received a $10-million settlement from the Canadian 
government and an official apology. 

Also, the Constitutional Court of South Africa ruled that South African authorities 
should investigate and prosecute crimes of torture committed in Zimbabwe by 
Zimbabweans against Zimbabweans, as the country is either unwilling or able to do 
so itself. This interpretation of South Africa’s law implementing the Rome Statute is 
truly a step forward. 

Though the cases are few and far between, there is progress in this type of strategic 
litigation. 

Palestinian victims of torture whose cases fall within the impunity gap should 
consider careful study of states with clear laws implementing the Rome Statute or 
the UN Convention against Torture, as new avenues for accountability in unexpected 
territories may arise in the future. Those civil society organisations outside of Palestine 
supporting Palestinian rights should also continue to build cases to push for the 
investigation and prosecution of torture under established principles of universal 
jurisdiction. 

Thank you.
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The legal aspects of the detention of Palestinian activists in 
prisons located within the borders of the occupation state “Israel”. 

Abeer Bakir

The Israeli military law and emergency regulations legitimize deporting the convicted 
Palestinians detainees and prisoners from the occupied territories into the occupying 
state - Israel. The military law also allows military detention trials within the sovereignty 
of the occupying state and not exclusively to the occupied territory. When Israel 
withdrew from some parts of the West Bank following Oslo agreement, most of the 
detention facilities in the occupied territories were closed and the Palestinian prisoners 
were transferred to jails located inside the Green Line.

Today, almost all the Palestinian prisoners are detained inside the territory of 
the occupied state except a few who are still kept in Ofer prison, which is the 
only prison located in the occupied Palestinian territory. According to B’Tselem 
official data, the number of Palestinian prisoners held by Israel in August 2015 
was 5,373 prisoners classified as security prisoner and nearly 1,000 criminal 
prisoners as a civilian.

Deporting the Palestinian prisoners to the territories within the borders of the occupying 
state constitutes a gross violation of the international humanitarian law and international 
human rights law and even constitutional standards adopted by the Israeli Supreme 
Court. In spite of the Israeli court recognition of its breach of the international law, still, 
they have found a legal way out by claiming that the prisoners’ transfer is in the interest 
of the Palestinians and well-being. I will in the next few lines the legal status of the such 
deportation from the perspective of the international and Israeli laws.

Violation of international humanitarian law

It is prohibited by international humanitarian law and the Fourth Geneva Convention 
(1949), specifically, arbitrary transfer of protected civilians in general and detainees in 
particular. It is interesting that the same legal content of the Fourth Geneva Convention, 
which prohibits the transfer of citizens of the occupying force (Israeli settlers in the 
case) to the occupied territories, which is the same content which also prohibits the 
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forced transfer of Palestinians into the occupying state as follows:

Art. 49. Individual or mass forcible transfers, as well as deportations of protected 
persons from occupied territory to the territory of the Occupying Power or to that of 
any other country, occupied or not, are prohibited, regardless of their motive.

The Occupying Power shall not detain protected persons in an area particularly 
exposed to the dangers of war unless the security of the population or imperative 
military reasons so demand.

The Occupying Power shall not deport or transfer parts of its own civilian population 
into the territory it occupies.

Article 66 of the Geneva Convention illustrates unequivocally that “In case of a breach 
of the penal provisions promulgated by it by virtue of the second paragraph of Article 
64 the Occupying Power may hand over the accused to its properly constituted, non-
political military courts, on condition that the said courts sit in the occupied country. 
Courts of appeal shall preferably sit in the occupied country.” What happens actually 
in Israel is the opposite, in many cases,  detainees are held under custody and their 
detention is extended in courts inside Israel and close to the investigation facilities of 
the General Security Service.

Article 76 of the Convention, as provided above, states that “Protected persons accused 
of offences shall be detained in the occupied country, and if convicted they shall serve 
their sentences therein. They shall, if possible, be separated from other detainees 
and shall enjoy conditions of food and hygiene which will be sufficient to keep them 
in good health, and which will be at least equal to those obtaining in prisons in the 
occupied country.”

Despite the provisions of the Fourth Geneva Convention quoted above and that must 
be respected by the occupying state, since it already recognized this convention 
as customary law; nonetheless, Israel persists its breach of continues the Geneva 
Convention articles with the approval of the Israeli Supreme Court.

Violation of international human rights law

Apart from the constant breaching of Geneva Convention; we have to address the grave 
violations associated with transferring detainees and prosecuting them inside the Israeli 
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territory; deprive the detainees of their right to communicate their families, right to decent 
legal representation and to adequate legal procedures and to fair and public hearings.

Numerous reports published by human rights organizations point out to 
the numerous violations resulting from the prisoners deportation from the 
occupied territories into the state of Israel. Most prominent of those violations 
is the right of detainees to a decent legal representation and fair public and 
impartial procedures and hearing. The judicial proceedings and regulation in 
Israel require that any Palestinian lawyer to attend the sessions and to visit his 
clients to prepare for the legal pleading, has to apply for an entry permit; which 
in fact limits the possibility of pleading and minimize the frequency of lawyer-
detainee meetings as needed, moreover, many Palestinians were denied from 
entering into Israel for security reasons. Prisoners deportation complicates and 
makes it harder for the detainees’ families to visit them in detention centers or 
attend their trials.

The violations resulting from deporting prisoners constitute a clear violation of the 
UN Conventions on Human Rights, in particular the defense of civil and political rights 
agreement - ICCPR.

Legalizing the occupation of violations of international humanitarian law

Following the occupation in 1967, the occupied territory was managed and run 
according to the Emergency Regulations (Judea and Samaria and the Gaza Strip 
- Provisions) - 1967. Article 6 of these systems legalized the possibility of taking of 
Palestinian hostages and prisoners within the borders of the State of Israel in spite 
of the explicit ban in the fourth Geneva convention. According to the original text of 
these regulations, it is possible to execute a penalty that is sentenced by a military 
court the same way  if it is taken by a regular court as long as the sentence was not 
carried out in the (occupied) area. These orders also authorized the application of 
military detention order within the borders of Israel. These regulations were renewed 
annually by the Israeli parliament (Knesset).

In addition to the above emergency regulations, a similar  text was also adopted 
in the military regulations issued by the military commander. Section 5 (a) and 5 
(b) (1) of the Military Order No. 322 on the execution of sentences (1969) each and 
every person whom a military arrest order was issued against, or convicted by a 



81

military order ,shall be held in a Israeli jails as if the detention is done according to 
the Formal Israeli law.

Military orders were amended in this regard in 2009 so that to include detention of 
Palestinians inside prisoners by the comprehensive Israel Military Order No. 1651 which 
was entered into force on 1.5.10 to attest that legality of the Palestinians detention 
outside the occupied territories according to military orders that entirely contradict 
with the international humanitarian law. The Special Administrative detentions 
military orders (Order No. 1591 - 2007) also addressed the possibility of administrative 
detainees in Israeli jails.

Israeli Supreme Court’s position

The Supreme Court resorted, at least three times, to the constitutional and legality of 
deporting Palestinian prisoners to Israeli detention centers located outside the territories 
occupied in 1967. Below, we furnish two prominent resolutions in this context to offer 
legal mechanism to which court resorted to reject the submitted petitions and confirm 
the validity of prisoners and detainees outside the occupied territories.

a. Petition (Supreme Court) 253/88 Ibrahim Abdul Hamid Sadjadah and Others v 
Minister of Defense (resolution issued on 08.11.1988)

The petitioners in this appeal referred to the illegality confinement of the administrative 
detainees outside the occupied territories and within the borders of the occupied 
regions of the state. The petitioners claimed that their transfer to “Ansar”  prison was” 
incompatible with the prohibition of the forcible deportation of protected persons from 
occupied territory to within the state of occupation. Israel’s Supreme Court rejected the 
petition based on narrow interpretation of Article 78 of the Geneva document, citing 
legal interpretation of that article does not deal with the administrative detainees, 
only mentions and applies on those who have been convicted of misdemeanors and 
so this article does not apply to administrative detainees. In addition, the court said in 
accordance with the effective legal principles, in the event of a contradiction between 
domestic and international law, then the local law is prevalent, especially that subject 
matter is  about article in the international humanitarian law that are not customary 
nor binding. The Court based its verdict on Article 6 of the Emergency Regulations 
(Judea and Samaria and the Gaza Strip - Provisions) - 1967 in terms of legality. Thus, the 
Court validated that the subject matter is of a central legislation not a secondary and 
thus prevail the instructions of international law.
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B. Supreme Court decision 2690/09 Yesh Din and others against the military 
commander and others (released on 28/03/2010)

A group of Israeli human rights organizations in 2009 called the Supreme Court to 
immediate declaration of the illegality of detaining Palestinian prisoners in Israeli 
prisons located outside the occupied territories. The petitioners were aware of the 
decision made by the court in 1988 (Sadjadah decision above), but they claimed 
that the changes and amendments in the international humanitarian law and Israeli 
constitutional law implies strongly re-considering Sadjadah decision above and 
acknowledgment that the forcible deportation of Palestinian prisoners is legally void.

Petitioners build their case on the views of jurists from the international community 
and who have acknowledged repeatedly that the Fourth Geneva Convention 
(especially the humanitarian articles) has become a customary agreement as a whole, 
therefore,  its provisions and articles shall be incorporated in the Israeli system. The 
petitioners referred to the Committee on Security of the United Nations resolution 
on the legal sources for war criminals trials who will be referred to the international 
court to investigate crimes of Yugoslavia (formerly), which obviously indicates that the 
Fourth Geneva Convention has been treated as a binding customary law, according to 
the statement of secretary general of the Committee as follows:

“35. The part of the conventional international humanitarian law which has beyond 
doubt become part of the international customary law is the law applicable in 
armed conflicts as embodied in: the Geneva Convention of 12 August 1949 for the 
protection of War Victims, the Hague Convention (IV) Respecting the Laws and 
Customs of War on Land … 

37. The Geneva Conventions constitute rules of international humanitarian law and 
provide the core of the customary law applicable in international armed conflicts”.

In terms of the changes on the Israeli constitutional law, petitioners pointed out 
that the enactment of the Basic Law: the individual’s freedom and dignity in 1992 
brought about a radical change in the constitutional structure of the system in 
Israel, which shall also cast its shadow on the interpretation of laws that preceded it 
including the military laws. So, a constitutional interpretation of the military orders 
authorizing the prisoners deportation, requires either the revocation of  these 
commands or re-read them n away that allows for detention inside Israel only in 
exceptional few cases.
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The petitioners also pointed out that the geographical alterations on the ground in the 
last two decades in the West Bank and the worsening of the restrictions imposed on 
the Palestinians’ freedom of movement (unlike the situation in the 1980s (the date of 
Sadjadah decision above), oblige the Court to acknowledge once again the illegality 
of the prisoners deportation in view of the gross violations of the fundamental rights 
of the Palestinians.

The Supreme Court issued in March 2010 its decision of rejecting the petition again, 
based on the justifications and reasons stated above (Sadjadah decision) and that 
nothing in principle has changed on the legal status that necessarily obligates the court 
to reconsider the illegality of prisoners deportation. Again, the court acknowledged 
that the status of Article 6 of the emergency regulations have not changed and 
continues to overrule the international law.

In the context of demonstrating its legal justifications, it would be interesting to quote 
part of the court’s decision that can be understood as it do agree with the petitioners’ 
argument that the Fourth Geneva Convention is binding and its articles have became 
part of the fundamental law as follows:

“The petitioners now claim that there has been a change in the general 
orientation so that Convention instructions have become part customary 
law and therefore should be given binding legal status. Let Geneva 
Convention be whatever it is, we are ready to accept the claim that the 
military decisions of the commander should be examined in accordance 
with the instructions of the Convention, as this court did  for years, and 
that we respect the customary provisions of the agreement as part of the 
prevailing law. “

It won’t be an exaggeration to say that the court recognitions of the prevalence of 
the Fourth Geneva Convention customary provisions is a precedent we have not 
witnessed before. However, at the same time, we are fully aware that this paragraph 
on Geneva Convention was merely decorations employed by the court to beautify its 
ruling  without giving any real impact or effect as expected. 

While the court accepted and acknowledged the Geneva Convention, it found again 
another legal way out that enabled the court to disclaim compliance with Geneva 
Instructions, and thus it was easier to reject the petition. To identify the method used 



84

by the court to nullify what was quoted above,  we cite the rest of its decision which 
shows clearly the hypocrisy of the Supreme Court:

“However, there is no disagreement that if there were clear instructions in the  Israeli 
internal law versus opposite international law regulations,  even the customary ones, 
Israeli law shall prevail.”

Court could have referred to its previous decision and would be sufficient in principle, 
but it continued to mention the petitioners’ allegation regarding human rights violations 
due to the prisoners and detainees’ deportation. The Court merely recalled the right of 
the individual to resort to a court in case of violation of any of the rights mentioned in 
the petition (such as legal representation and family visits). The court added that the 
construction of detention facilities inside the occupied territories as demanded by the 
petitioners may affect the fundamental rights of the detainees on the one hand and 
will lead to the confiscation of Palestinian lands for building such facilities! The court 
concluded its decision by highlighting the importance of separation between demanding 
better conditions of detention under the Fourth Geneva Convention and the unresolved 
question of the place of detention for its legal part.

The significance of the above decisions of the Court’s recognition of Israeli law 
superiority even if it completely and fundamentally contradicts with the international 
humanitarian law; that are trivial contradictions, we are talking here about a full 
fundamental contradiction.  Thus, the court’s recognition of the Fourth Geneva is no 
longer important,  since it has no real impact on the ground. The total demotion and 
disregarding of the international humanitarian law and draining all relevant legal 
procedures locally means that the issue of the forced deportation of prisoners from the 
occupied territories is ready from a legal perspective to be referred to the international 
criminal court since we dealing with ongoing violation on a daily basis.

Simple preview of the terms of the Rome Statute of the International Criminal Court 
is enough to acknowledge that the forcible deportation is a war crime that demands 
investigation and tribunal procedure according to the court jurisdiction. (Article 8 (b) of 
the Rome Statute of war crimes). According to this article, the deportation of protected 
populations by force from the occupied territories (as is the case with the Palestinian 
prisoners) is considered a war crime, just as is the deportation of the population of the 
occupying state for residing in the occupied territories (Like settlement) a war crime 
as follows:
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8(2)(b)(8)

The transfer, directly or indirectly, by the Occupying Power of parts of its own civilian 
population into the territory it occupies, or the deportation or transfer of all or parts 
of the population of the occupied territory within or outside this territory;

It results in a legal failure (locally) the issue of the prisoners deportation. The verdicts and 
decisions taken by Israeli Supreme Court decisions constitute the optimal opportunity 
to raise this issue and its full merits before international forums. Palestinians have 
failed so far to introduce this issue as a pivot topic  central in spite of the gross patent  
Israeli violations of international humanitarian law and the recognition of the Israeli 
occupation of such breaches. If we look at Article 49 of the Geneva Convention, we 
can see that it tackles the prisoners deportation and the settlements with the same 
acrimony. It is time the Palestinian negotiator to show more attention and concern 
towards the prisoners deportation; as it is of equal importance as settlements. 
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Governing through crimes: 

The Israeli military courts and political repression

Dr Sharon Weill and Adv Nery Ramati

Since the beginning of Israel’s occupation almost all Palestinians men have passed 
through the military courts or prisons – whether as an accused or a family member 
of an accused/prisoner.1This suggests thatthrough the military legal system the 
army is governing the Palestinian people through crimes and subject themto mass 
incarceration. Governing through crimesmeans a practice of punishing, repressing 
and confining peopleso it produces a phenomenon of mass incarceration.2Governing 
through crimes means criminalizing a targeted population. In mass incarceration the 
subject is not an individual, but an entire population believed to be permanently 
committed to a criminal/political action. Governing through crimesaims at keeping as 
much of that population imprisoned as much time as possible. For that purpose, the 
necessary legislation is produced and law enforcement is ensured. Under this system 
the entire Palestinian society is under the effective control and management of the 
penal system: Through the criminalization of certain behavior, the army guarantees 
a steady number of prisoners, which controls the incarcerated population, and also 
the ones, which are outside the prison. While governing through crimes an entire 
population is put under pressure.  Political opponents are transformed into criminal 
enemies. It is not an affair of criminals or terrorists; just by belonging to this population 
it brings to your incarceration

It is therefore proposed to look at the legal procedures and incriminations held by the 
Israeli military courts not as an outcome of an individual criminal case, but as a result 
of a targeting policy against a population en mass.   Focusing on human rights and due 
process, and ‘individual criminal procedure’, we miss the political dimension of these 
courts that of setting a collective control through crimes. 

1 Data indicates that at 800,000 Palestinians, out of a population of 3,200,000, have passed through Israeli military courts 
and jail since 1967. As for February 2016, 6700 Palestinians from the West bank are incarcerated in Israeli prisons out of 
population of 1,800,000 of Palestinians in the West Bank

2 For its US contextsee: David Garland, The Culture of Control,: Crime and Social Order in Contemporary Society 
(University of Chicago Press, 2001); Jonathan Simon, GoverningThrough Crime (Oxford UniversityPress, 2009). On the 
parallelbetween Black mass incarceration in the US and the Palestinianssee : http://www.blackforpalestine.com/read-
the-statement.html
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Centralization of Power 

In order to fully understand the phenomena of Palestinian mass incarceration and how 
the occupation penal system has constantly kept evolving in order to maintain this 
high percentage of incarceration of the Palestinians population, the legislative process 
and the nature of the crimes under the court’s jurisdiction should be highlighted. 
The unique legal system of the military occupation allows the military commander 
to legislate criminal orders for the management and the security of the occupied 
territories, and to establish courts that will enforce these laws.3Thus, the uniqueness 
of the Israeli military legal system is that an entire civilian population is governed by a 
legal system in which the executive has legislative and judicial authorities.  The same 
military order established the criminal code, rule of procedures and due process, as 
well as the regulations for the appointment of judges.4  Since1970, this constitutive 
order has been amended more than a hundred times by the Israeli military executive 
authorities, the very same personnel in charge of the prosecution of these offences and 
the appointment of the judges. Thus, military commanders have legislated hundreds 
of laws applicable only to Palestinians, and that legislation has been constantly 
evolving in order to criminalize new behaviors, aimed at maintaining economic 
underdevelopment and repressing any possible political resistance or change. This 
includes, for example, illegal entry to Israel and membership in illegal organizations.

The normalization of the military courts 

Military courts are supposed to be jurisdiction of exception and not the rule.  While 
Article 66 of GCIV grants the possibility to trial civilian before military courts in 
exceptional situation, this authority shall be strictly interpreted in light of human 
rights law, thatprohibits the trial of civilians by military courts because they generally 
do not comply with the obligation of independency and impartiality.5For example the 
UN Human Rights Committee notes that “the existence…of military or special courts 
which try civilians…present serious problems as far as the equitable, independent 

3 See Art 64 and Art 66 of the Fourth Geneva Convention. For more detailssee Sharon Weill, “The judicial arm of the 
occupation: the Israelimilitary courts in the occupiedterritories”, Volume 89, June 2007

4 The Israeli Military Courts operate in accordance with the terms of Security Provisions Order [Consolidated Version] 
(Judea and Samaria) (No. 1651)(2009) (previously Security Provision Order No. 378 of 1970), which was issued by the 
Israeli army.

5 Article 14 (1) of the 1966 International Covenant of Civil and PoliticalRights (ICCPR) requiresthat “in the determination 
of anycriminal charge againsthim, or of hisrights and obligations in a suit atlaw, everyoneshallbeentitled to a fair and 
public hearing by a competent, independent and impartial tribunal established by law”.
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and impartial administration of justice is concerned”6; and the United Nations Special 
Rapporteur on the independence of judges and lawyers concluded that “international 
law is developing a consensus as to the need to restrict drastically, or even prohibit, 
that practice.”7

Moreover, military occupations are supposed to be temporary situations. The Geneva 
Convention was not designed to regulate, and cannot be construed to authorize, a 
situation in which for a period in excess of 48 years, Palestinian civilians, including 
children, would come under the criminal jurisdiction of an alien army’s judicial order, 
which functions as the executive, the legislative and the judicial authority. 

However, in Israel, far from being exceptional or temporary, the military courts are 
well institutionalized and they deal with thousands of cases, which do not necessarily 
relate to security crimes. The first five military courts were established in 1967, in 
Hebron, Nablus, Jenin, Jericho and Ramallah. Since then the number of courts has 
been reduced or enlarged according to security and political considerations.8Despite 
the flood of cases since the second intifada up to date, only two courts of first instance 
and one court of appeals functioned in the West Bank. Even the army itself admit that 
it cannot properly deal with the large number of proceedings.9

Political courts

Article 66 of Geneva Conventions IV requires the creation of non-political courts. Indeed, 
any legal procedure has to be decided by a competent, independent and impartial 
tribunal established by law.10 Yet, the structure and function of these courts suggest 
that these courts are political courts. Until 2004, during 37 years, the nomination of the 
judges was dependent on the prosecution authorities.11Moreover, the military judges 
belonged to the Military Advocate General’s Corps, the same military unit as the military 

6 UN Human Rights Committee, General Comment No. 13 on Art. 14 of the ICCPR, (12 April 1984), UN Doc.HRI/GEN/1/Rev.1

7 UN document E/CN.439/1998//Add.1, paragraph 78. Seealso Federico Andreu-Guzmán, MilitaryJurisdiction, 
International Commission of Jurists (2001), p. 10; and JM Henckaerts and L. Doswald-Beck, Customary International 
Humanitarianlaw, Volume I: Rules, Cambridge UniversityPress (2005), p. 356.

8 NetanelBenisho, ‘‘Criminallaw in the West Bank and Gaza’’, IDF Law Review, Vol. 18 (2005), p. 299, at p. 300 (in Hebrew), p. 302

9 See the Israeli HCJ : ‘The state asserted in itsresponsethat due to the large number of detainees and limitedresources, 
the initial process of investigation and screening underOrder 1500 could last up to 18 days’. HCJ 323902/, Marab et al. v. 
IDF Commander in the West Bank (2003), atparagraph 12 (emphasisadded). SeealsoYeshDin report, p. 93.

10 See Article 14(1) to ICCPR ; European Convention, Article 6(1); American Convention, Articles 8(1) and 27(2); and African 
Charter, Articles 7(1) and 26.

11 According to Article 3(b) of the Security Provision Order No. 37 judgeswereappointed by the army commander “on 
the recommendation of the MilitaryAdvocate General.” The authority to recommend the appointment of judges to the 
military commander wastransferred to the Committee for the Appointment of MilitaryJudges on 2004.
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prosecutors appearing before them, and that which decisively influences the content of 
military legislation. During these years, the Israeli military courts prosecuted hundreds 
of thousands of Palestinians civilians, some of them for the most severe offences 
of the criminal code.Yet, not all judges were required to have any legal background: 
They were just regular army officers, usually also very young. As a result, most of the 
severe cases that were prosecuted in the military courts were decided by benches of 
three judges, of which only one had a legal training!12 Between 2004 to date, some 
structural adjustments were introduced, but, still – the judges may have no professional 
experience in criminal law; the may be family lawyer or tax law professors. Moreover, 
many of the judges are settlers.  The military judges are members of the armed forces, 
and they remain subject to military discipline, under which they are evaluated for their 
future promotion, and are under the authority of the executive power – these courts 
are not independent as required by the rule of law. The fact that all military judges must 
be officers of the occupying army, and therefore by definition in a control position vis-
a-vis the population of that they judged raise a serious doubt about their ability to be, 
structurally, impartial. Regarding the impartiality of the Israeli judges in military courts 
it was observed by American Professor Hajjar that “law enforcement in the occupied 
territories is not disinterested; it is provided primarily by soldiers, most of whom, by all 
accounts, are deeply hostile to and suspicious of Palestinians”.13

Indeed, military courts are recognized to be courts over which the executive authorities 
exercise its control.14In other word – these are political courts and not rule of law courts.

Segregation courts 

Israeli military law set the territorial jurisdiction over crimes committed in the West bank 
regardless of the nationality of the offender – whether they are Israelis, Palestinians or 
foreigners. However, since 1979, Jewish residents are no longer tried before military 
courts as a matter of policy. According to the former President of the Military Court of 
Appeals, Col. Shaoul Gordon, this policy was introduced as being tried in Israel, during 
their investigation, detention, and trial, the Israeli accused will enjoy the same procedural 
rights guaranteed by Israeli law, which provide a better defence of individual rights.15

12 According to Article 4 (a) of Security Provision Order No. 378. Only in August 2004 MilitaryOrder No. 89 instructedthat all 
judges are required to have legaleducation.

13 L. Hajjar, CourtingConflict - The Military Court System in the West Bank and Gaza, (2005), at p. 112.

14 

15 Sharon Weill, aboveat note 3.
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For offences committed in Israel by Palestinian there is a situation of concurrent 
jurisdiction between the military courts and Israeli courts, which exercise their 
regular territorial jurisdiction. As the priority in jurisdiction is not regulated by law, 
the decision where to try a person is due to a policy choice. The non-determination 
of the rules of priority to regulate the concurrency of jurisdictions, facilitates the 
practice of a segregation policy, according to which, if two persons – one Israeli 
Jewish the other Palestinian - commit the same crime in the same place, the entire 
criminal legal system- its criminal legislation, due process rules level of punishment, 
and the structural independency of judges– would be variable – civil or military - 
depending only the nationality of the perpetrator. See how a military court judge 
formulated this situation: 1616

For many years, persons prosecuted before the military courtsare only of Arab 
origin, despite the military courts are empowered to try any person who commits 
a crime within its jurisdiction. For example, when there are demonstrations against 
the construction of the Wall, and during the demonstration a number of people are 
arrested, only detainees of Arab origin are prosecuted in the courts, when Jews, or 
foreign residents will be prosecuted, if at all, in other courts. I do not feel in ease with 
this separation, and that’s an understatement. This behavior of the investigation 
authorities emanating the smell of racism. I think the time has come and the time 
to re-examine the criteria for prosecution by military courts, so that the perpetrators 
will receive uniform treatment.

Governing through crimes: Illegal entry to Israel and membership in illegal organizations

The following examples show how military criminal law has become a tool to 
governthe Palestinian population; these laws are applicable only on Palestinians,and 
they criminally frame their capacity of movement, occupation and political association.  

Illegal entry to Israel - The law that forbids Palestinians to exit the West Bank without 
a permit is enforced in that way that every year more than 2500 Palestinians, who 
entered Israel to look for work, are criminally indicted and convicted. The punishment 
for this felony is between a month to six months of imprisonment, a fine of 250-750$ 
(which is above an average salary) and a suspended sentence.

16 Judge MenachermLiberman, Ofer military court, decision from 21.9.2008:  433308/ Military Prosecutor v. AnbauiIssa 
(2008). File with author
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To understand the implication of that law and its enforcement on the Palestinian 
society, there is a need to go back to the first days of the occupation.  Prior to the 
Israeli occupation, the economy of Most of the Palestinians in the west bank was 
based on agriculture and commerce with and through Jordan. After the 1967 war 
the Palestinians got technically detached from Jordan and the Arab world. Moshe 
Dayan, the Israeli minister of defense has decided to allow Palestinians from the 
west bank to enter Israel without special permit and search for work. That decision 
brought a time of prosperity to Israel as it was flooded with cheap labor that was 
needed to the Israeli economy and to the Israeli plans of expanding infrastructure.17 
The entrance of Israeli money from Israel has lured more and more Palestinians to 
abandon agriculture and to find work inside Israel. By the beginning of 1980’s most 
of the economy of Palestinians was based on the Israeli job markets.18The picture 
has changed dramatically after the first and second intifada. The exit from the west 
bank and Gaza to Israel was prevented order to all Palestinians and criminalized 
byamilitary order. Only Palestinians with work permit were allowed to enter Israel 
with some humanitarian exemptions. That decision together with the construction 
of the separation wall has crushed the Palestinian economy.19

The permit regime is used as tool to control the local population. The military 
authorities created a direct link between the criminal law and the permit regime 
through a series of police regulations stating the length of time a person is not allowed 
to ask for a permit due to his involvement in illegal activity. The minimum of two years 
ban from permit is activated even if someone is only suspect of taking a part in some 
illegal activity without any charges or ability to challenge them. The ban on permits is 
enforced on any kind of violations including traffic violation. The most common felony 
in the military courts is entering Israel without a permit, which creates an immediate 
two years ban of getting a permit, which pushes even more Palestinians to try and 
enter without a permit. 

Another way that the military authorities are using the permit regime is to enlist 
collaborators to the intelligence bodies. Palestinians with permits are reporting that 
their permit was invoked after they were called to a meeting with a General Security 

17 See more in:ArnonArie,  IsraelLuski, AviaSpivak, Jimmy Weinblatt (eds.) The Palestinian Economy: Between Imposed 
Integration and Voluntary Separation. (1997, Brill)

18 Arnon, Arie (2002). On the Implications of Economic Borders between Israel and Palestine.Israel Palestine Journal, 
9(3): 32 - 39.

19 Sara Roy (1999) De-development Revisited: Palestinian Economy and Society Since Oslo, Journal of Palestine Studies, 
28(3): 64 - 82.



92

Services (GSS) officer while crossing one of the check points and were asked to 
collaborate with the GSS, otherwise their permit will be taken away.20

There is also a big difference in the way this law has been enforced in Israel and in the 
West Bank. Although one would assume that Israel’s interest to prevent Palestinians 
fromenteringIsrael without a permit is bigger than the army’s interest in preventing 
Palestinians to exit the West Bank, the army enforces the law much more efficiently. 
In Israel the police exercises the “three strikes” policy:only if a Palestinian is caught in 
Israelfor the third time without a permit he will be indicted. Yet, Palestinians who are 
arrested on their way back from Israel inside the occupied territories do have no such 
luck; they will be brought immediately to court, thus preventing them to re-apply for 
a permit for the next two years. The difference continues also in the courts, as the 
military court system tends to be much harsher then the Israeli civil courts in their 
punishment. The common punishment for a first time offender in the military courts is 
between 30- 90 days in prison and a fine of 500$.

The felony itself defined as entering or exiting without a permit territory that was 
closed by the military commander. This definition allows indicting Palestinians who 
enter Israel without permit from one side and Palestinians entering settlements 
without permits from the other side. As the borders of Israel and the settlements 
are un-cleared people are incriminated without knowing, or have the possibility 
to know, that they are breaking the law. In many areas, especially around east 
Jerusalem or south of Hebron, it is difficult to know where Israel draws its line of 
sovereignty and why. The municipal border of Jerusalem divides a few Palestinian 
neighborhoods in East Jerusalem in such a way that if someone crosses a side 
walk he is exiting the occupied territories without a permit. There are repeating 
cases in the military courts of family members who went to visit each other in 
their own neighborhood or nearby neighborhood in east Jerusalem and found 
themselves criminally charged. In the south of Hebron, Palestinian shepherds have 
to maneuver between a complicated network of closed military zones created by 
the settlements and Israeli posts; yet it is almost impossible not to cross into a 
closed military zone. These closed zones narrowed significantly the possibility of 
Palestinian shepherds to reach to their grazing grounds.

20 Berda Yael The Bureaucracy of the Occupation: The Permit Regime in the West Bank 2000- 2006. (2012. 
Ha`KibutzHa`Meuhad), in Hebrew.
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Thedefinitionof this felony and its enforcementwelldemonstratesthe double standards 
applicable between Palestinian and Israeli settlers living in occupied Palestine. While Israeli 
citizens can move freely in and out Israel, Palestine and the settlements, as the military 
law does not apply to them, the Palestinians are subjected to continuouslimitation of its 
capacity of movementand criminalprosecution.This double standards is well apparent 
also within Area A, which is under the full control of the Palestinian authority. A military 
order prohibits the entrance of Israelis to this area. Despite the fact that many Israelis 
enterArea A on a daily basis, as a matter of policy they are not arrest orinvestigated, let 
alone indicted. 

Membership in unlawful association - The list of illegal organizations contains hundreds 
of forbidden organizations; most of them are student organizations or charity 
organizations. Every year the military indicts over 1000 Palestinians as members of 
illegal organizations. The punishment for this felony is commonly between a 12 to 24 
months of prison + a fine of 500 -1000 $ and a suspended sentence.

The law that allows the military commander to declare on organization illegal 
origins in colonial British regulations –The Defence (Emergency) Regulations, 1945.
These regulations, althoughbeing old and not correspondingto modern criminal law 
doctrines, are still in force. The definition of a member of an unlawful association is 
very wide as defined in article 85 to the regulations as the following:

85.-(1) Any person who -

(a) is, or acts as , a member of an unlawful association, or

(b) manages, or assists in the management of, an unlawful association, or holds 
any office or position in or under an unlawful association, or

(c) does any work or performs any service for an unlawful association, unless 
he proves that he bona fide believed that the work or service was not for an 
unlawful association, or

(d) attends any meeting of an unlawful association, or

(e) permits or suffers any meeting of an unlawful association to be held in any 
house, building or place belonging to or occupied by him or under his control, 
unless he proves that he did not know of or connive at the meeting or that 
he bona fide believed that the meeting was not a meeting of an unlawful 
association, or
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(f ) has in his possession, custody or control any book, account, periodical, handbill, 
poster, newspaper or other document, or any funds, insignia or property, 
belonging to or relating to or issued by or in the interests of, or purporting 
to belong to or relate to or to be issued by or in the interests of, an unlawful 
association, or

(g) writes or otherwise prepares or reproduces, prints, types or otherwise 
reproduces, publishes, exhibits, sells or exposes for sale, distributes, transmits, 
or knowingly handles, any such thing as is mentioned in paragraph (f ), or

(h) collects, receives, requests or demands any donation or subscription for an 
unlawful association or under pretence that it is for an unlawful association, or

(i) by writing, words, signs, or other acts or representation, directly or indirectly, 
whether by inference, suggestion, implication or otherwise, acts on behalf of, 
or as a representative of, an unlawful association.”

This definition does not only incriminates anyone who ever smiled to someone who 
was a member of an unlawful association, it is also changing the burden of proof in 
some instances (Article (e)).

Instead of narrowing the scope of the felony with judicial decisions, the military 
courts have done the opposite and haveenlargedthecriminal responsibility under 
this law:

(1) Burden of proof: In the case of the 56/00  Qawasmavs The Military Commander 
the military court of appeals ruled what are the ground rules regarding 
continues membership in an unlawful association. Qwsma admitted being a 
member but claimed he stopped being a member in 1993, six years prior to 
his arrest and indictment. The court ruled that the legal assumption should 
always be that once someone was a member in unlawful association he stays 
a member.  The court also ruled that the burden of proof of member in an 
unlawful association who claims he is no longer a member lies on him – a 
persons need to prove that he is innocent, and to bring positive evidence 
to prove the end of his membership. As most unlawful association does not 
have membership cards with renewable membership dates, the possibility to 
provide positive evidence to the end of the membership is slim.

(2)  The publishing of the list of unlawful associations: In the case of 2485/08 
Military commander vsAwad, the defended, a Palestinian banker, claimed 
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he had no idea that the NGO he was providing with financial services was 
outlawed by the military commander as it was not published anywhere. 
The military court of appeal ruled that publishing the name of the unlawful 
association in the military records in Hebrew is sufficient and that the burden 
of proof that the warrant wasn’t published should be on the defendant.

 This tool allows Israel to actively intervene in the political life of the Palestinian 
authority. See for example the case of the Hamas- an elected party that was 
outlawed by Israel. Parliament members, who were members of political 
parties linked with Hamas, were arrested and charged as members of unlawful 
association. Another example is that Israel has never erased the PLO from the 
list of unlawful association list, so technically speaking most of the Palestinian 
authorities employees are actually members of an unlawful association and 
could be criminally indicted.

Courts of exception in the era of the Global War on Terror

One of US legal advisor to the White House Councel’s office affirmed that shortly after 
9/11 it was decided to form military commissions in Guantanamo under the authority 
of the US Commander-in-Chief. For that purpose he organized a group of experts 
tasked with making recommendations over the formation and function of military 
commissions: 

“In the context of 9/11 that question was asked over and over and over again by 
U.S. policymakers, as they began the process of establishment of a Military Court 
system. What’s unique about the Israeli system, should we adopt it… So we did an 
intensive study of that system in the fall of 2001, to document what pieces ought 
to be incorporated, what are the rights, what are the duties et, cetera. ...This was in 
the context of the early policy discussions about the establishment of U.S. Military 
Commission System, post 9/11”. 21

Indeed, democratic regimes in their fight against terrorism have developed practices that 
influence each other. A comparative analysis of contemporary practiceshow that: 

(1) Preventive measures have taken on a form of incrimination in civilian or 
military criminal codes. A suspect can be convicted and imprisoned on the 
basis of intention alone; without having committed a terrorist act, criminal 

21 Expert opinion submitted to the US district court in Southern District of New York in the case of Sokolow v. The PLO et al, 
30 October 2013, p. 58 (on file with author).  
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responsibility is imposed on intentions to commit that act, with the intentions 
sometimes being deduced from very remote behavior.22 Preventive offenses 
are enacted in a broad manner and lack the precision required by traditional 
criminal law doctrine, such as the principle of legality, the requirement of an 
objective actusreus, and the presumption of innocence – allowing a large 
discretion/margin of interpretation by the judges.

(2) The fight against terrorism through the penal system legitimizes human 
rights violations. Legislation and jurisprudence have created new standards 
specifically designed for the procedure applicable to terrorism-related 
crimes.  This may result in far-reaching political consequences such as broad 
surveillance, internal discriminatory practices, and the profiling of segments of 
the population.  

(3) The expansion of executive powers and the reliance upon the work of 
intelligence agencies is a key feature in counter-terror legislation and 
prosecution. 

 Like the political courts in North Ireland or in South Africa during apartheid 
the Israeli military courts exercise an explicit function of political repression 
and domination. However, today, with the ‘Global War on Terror’, we witness 
a growing legislation of exceptions and the creation of special courts, which 
provide a legitimating political context for Israel’s military courts’ illegal 
practices.  It is imperative therefore that the Palestinian struggle is frame 
within a struggleof liberation and freedom. The Israeli military courts are not 
court established to fight terrorism or insecurity, but to govern the Palestinian 
population through crimes, as part of the larger political agenda of repression 
of Palestinian right to self-determination.

22 See most notably the November 2014 amendment in French laws that introduced a new incrimination of individual 
terrorist enterprise for the “preparation of the preparation” of a terrorist act.
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Practices of the Military occupation courts and their compatibility 
with the international standards for fair trial

Lawyer Sahar Francis 

introduction:

Israeli military occupation forces failed to respect international humanitarian law and did not 
apply it to the occupied territories since the beginning of the occupation. Instead, it enacted 
military orders directly to administer and run the conditions for controlling the land and 
the civilian population and subjecting them to military authority without any consideration 
for their rights under the laws of war. Planning to establish military judiciary system was 
already prepared since 1963, and Israel incompliance of the international humanitarian law 
and international human rights law for over 48 years is a clear and evident indication of 
the intention of the occupation to keep control of the occupied territory and to act on the 
grounds as if they were the owners the land and history not the occupation, without taking 
into account the interests of the civilian population under occupation, which means that the 
Israeli military occupation is illegal and illegitimate, and the military justice system, which 
was held at the authority of this occupation is illegal, too.

We will review, in this paper, the moral and geographical validity of the military 
occupation courts, to demonstrate how Israel managed to manipulate, abuse and 
tame international humanitarian law to turn the military judiciary system into an 
instrument of “re-molding the Palestinian consciousness” and control all aspects 
of Palestinianslives andIsrael was successful to criminalize all forms of Palestinian 
resistance of occupationand how they dominated the Palestinian political life through 
arrests and prosecutions policy.

Military justice system to the occupation violates the norms of international 
humanitarian law with regard to the powers of the occupying power under the Fourth 
Geneva Convention, and in violation of fair trial standards, and that these trials may 
be considered war crimes require accountability and accounting. After accepting 
Palestine to the jurisdiction of the International Criminal Court has become the issue 
of Palestinian trial before military courts this fundamental issue requiring serious 
discussion to develop legal strategies to face the arbitrariness of these courts.
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Military courts and detention policies a tool of repression and control:

Theoccupation authorities denied the applicability of international humanitarian 
law, particularly the four Geneva Conventions of 1949 to the occupied Palestinian 
territories since the beginning of the occupation, and began enacting military 
orders to impose control over the occupiedpopulation. Today, the number of 
these military orders exceeded 1,700 ordersthat daily interfere in all walks of life 
of the Palestinian population under occupation. Under these military orders, all 
Palestinian political parties were banned and become terrorist organizations, 
even after signing the Oslo agreement with the PLO, all parties are still illegal. 
Inpractice, the occupation forces arrested 50 members of the Legislative Council 
after the legislative elections in 2006, which completely disrupted the work of the 
Palestinian parliament.Thisblatant interference in Palestinian political life is a gross 
violation of the Palestinian right to self-determination and to choose their political 
leadership democratically and freely.

The occupation authorities always claim that,in spite ofits undeniable inapplicability 
of international humanitarian law, it doimplement standards of a humanitarian 
nature of these agreements, and in fact it exploits the articles that support the powers 
of the occupation and enhance his stature. The establishment of military courts is 
the best proof of its misuse and manipulation of international humanitarian law and 
the Geneva Conventions, especially the Fourth Geneva Convention. Article 43 of 
the Hagueagreement of 1907 confirms that the occupation must keep the existing 
judicial system, which was in effect prior to the occupation, but if it is possible, in 
absolute terms, based on the idea that a temporary occupation, this means that 
the Occupying Power is not entitled to act as a sovereign state and not entitled to 
the application of domestic law on occupied land. While the Fourth Convention 
allows, by articles 64 and 66, the occupation authorities to create military tribunals 
system but it has imposed preconditions. The occupation authorities have the right 
to cancel the existing criminal laws in the occupied territory if these laws conflict 
greatly with the responsibilities of the Occupying Power to fulfill its obligations 
under this Agreement or if it seriously affects the security of the occupying forces.
The main objective of legislating new laws is to preserve the interests of the civilian 
population under Occupation.

If the fundamental objective of granting this authority to the occupation authorities to 
enact new laws is to fulfill the obligations of the Occupying Power under international 
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humanitarian law and put the interests of the civilian population. As for Article 66, it 
stressed that the military courts are for the purpose of prosecuting the most serious 
offenses against the occupation forces, and these courts must be formed under the law 
and shall not be of political background. any review of the work and the powers of the 
military tribunals created by the Occupying Power in the occupied territory since 1967 
until today, in terms of the powers and  moral of these courts and their competence, 
temporal and spatial, and litigation procedures indicate that the occupation violated 
the norms of international humanitarian law, Hague Agreement, the Fourth Geneva 
Convention gave to this courts the powers wider than defined by the agreements. 
Occupation succeeded in prosecuting hundreds of thousands of Palestinians before 
these courts are on action and determining  what falls within the jurisdiction of military 
courts, and through the criminalization of political action, trade union and student 
activity, several cultural and social activities, announced a hostile and illegal activities, 
as well as to criminalize all occupationresistanceactivities, including demonstrations 
and even books and newspapers are considered seditious materials and are banned, 
the occupation could control all aspects of Palestinian life through more than 1,700 
military  orders that is still in force in the occupied territory which has not canceled any 
of them even after signing of the Oslo agreement.

Subject-matter jurisdiction: As we have said previously the jurisdiction of military 
courts was not limited to the most serious offenses which endanger the lives of the 
occupation forces at serious risk, but granted the military commander of the occupation 
forces itself the right to issue military orders such as ordering 101 which criminalizes 
publishing books, newspapers, magazines, publications and any written materials if 
what they claimed enticing materials or affecting the security of the region and the 
security of the occupying forces. As was based on the military commander of the 
British emergency regulations of 1945 to announce all the Palestinian political parties 
as terrorist movements, it has criminalized all activities in support of these parties, 
and also announced that all Palestinian student movements as banned organizations 
claiming they are part of the political parties.

Not only that, these courts also dealt with traffic fines, construction without obtaining 
official permission from the civil administration of the occupation forces imposed on 
the occupied land directly since 1967. land confiscation cases of civil and criminal cases 
other authority. In practice the occupation authorities to disrupt the Palestinian judicial 
system completely since the beginning of the occupation and until the establishment 
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of the Palestinian Authority in 1994. On the other hand, it opted for matching ottoman 
law, Jordanian law, Egyptian and serve their interests, as the law of the Ottoman lands, 
which allows the state acquisition of land seeded Mary if not proven owner of the land 
he has farmed for the last ten consecutive years, and based on this law, the occupation 
authorities confiscated thousands of kilometersfrom the Palestinian population.

These courts are burgling  Palestinians their money, not only they arrest the head of 
household and only employee, every year these courts impose fines in addition to 
the provisions of value of approximately 14 million shekels.The official spokesman for 
the occupation forces claim that these fundsare spent for improving infrastructure in 
the occupied territories, of course, not in the Palestinian towns and villages, but in the 
settlements, checkpoints and bypass roads.

the arrest of members of the Palestinian Legislative Council is a blatant example of 
adapting the customized law and employ it for purely political purposes and the use of 
military courts as a tool of repression and control through the privilege of political trials. 
Israeli forces arrested more than 48 Palestinian MPs in June 2006 claiming affiliation to 
the list of reform and change, Hamas list without declaring the existing movement is 
illegal at the time. Themilitary court’s decision in the first instance was for the release 
of the MPs for the absence of real seriousness but Military Court of Appeals annul the 
decision and continued detainingthem until the end of proceedings. During the court 
proceedings, i.e. only in March 2007, the court declared the list of Reform and Change 
Movement as illegal movement, after the completion of all judicial proceedings in the 
MP Wael Husseini case, the military court ruled to convict Husseini by claiming that 
he served Hamas by representing their interests in the legislature and sentenced him 
of 24-month actual prison, a term that practically passed since his detention until the 
end of proceedings. But the Court of Appeals overturned the verdict and decided to 
convict him ofbeing Hamas affiliate, being elected on the list of reform and sentenced 
him to three and a half years. During the proceedings, it was clear that there was a 
political decision to target members of the Legislative Council and disrupt the work 
of the Council under the pretext that Hamas won elections in 2006, later, most of the 
parliamentarians are detained and sentencedof varying periods between three and 
four years, or detained in administrative detention for long periods.

Another issue is the arrest of MP KhalidaJarrar, on April 2, 2015, after it refused to 
implement the decision of the military commander to forcibly move from the city of 
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Ramallah to Jericho City in September of 2014 for a period of 6 months, and thenshe 
organized on-site sit at the Legislative Council building for a month, the military 
commander changed it to one month . Later, she was arrested from her home and was 
sentenced administrative detention for a period of six months is, but in the light of the 
local and international pressure,they presented list of charges againsther about being 
affiliated with a banned organization and representing it in the Legislative Council, 
being engaged in political and social activities such as supporting the prisoners in 
their hunger strike and others. Inthe case of KhaledaJarrar, the military court in the 
first instance decided to release her on bail on the basis that the provided evidences 
are pretty old  since 2009 and 2012. But, the  military appeals court, based on secret 
material, decided to continue the arrest of MP Jarraruntil the end of the proceedings. 
The MP Jarrar is a member of the Palestinian National Committee that is following-up 
the Palestine initiative to join the International Criminal Court; she was arrested a day  
the day after the court was in effect on Palestine.

Hundreds of political activists are arrested every year, dozens of human rights activists, 
and dozens of university students, policy of detention affects all segments of society, 
women, children, adults, academics and others. Associated with the detention and 
torture systematically degrading treatment affects all members of the detainee and 
his family, and continue repression and abuse and intimidation from the moment 
of arrest through the investigation and the trial until the end of the last day prison. 
The occupation forces is fully aware of the impact of the detention and torture of 
Palestinian society as a whole and this is systematically targeting segments and wide 
in this community in order to destroy it and reshape consciousness and prevent it from 
realization of their right to self-determination.

Geographical jurisdiction: the military commander expand the geographical 
validity of its military courts outside the occupied territory, as are the trial of all 
Palestinian residents of the occupied territory for any act outside the occupied 
territory if the occupation forces find this act threateningor affect the security of 
the occupying forces or safety the public. Hundreds of Palestinian students who 
have studied in other Arab countries such as Pakistan, Indonesia or others have 
been arrested at their return of the occupied territory. On the other hand, if the 
settlers living in the occupied territory have committed any offense or crime; they 
are to be prosecuted before the civil justice system in the State of the occupation, 
even if the crime is an assault on the Palestinians.
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Judicial proceedings in military courts:

Military Order 378 “Order regarding the security instructions”, “Judea and Samaria” 1971 
has defined the legal proceedings for the work of the military courts, these procedures 
were developed and modified during the years of occupation several times. In 2010, 
the Military Order 378 was replaced by the Order 1651 and the integration of more 
than 17 military orders to constitute the military criminal law in the occupied territory. 
Throughout the process, several Israeli criminal justice standards, but selectively, 
were adopted; only standards that serves the interests of the system but not the 
Palestinians.. These measures were blatantly discriminatory, for example, under Israeli 
law, the detainee must be presented before a judicial authority within 24 hours of his 
arrest while under military orders, it is lawful to detain the person 8 days, including 
children, before being brought before a judge. Military order was modified only in the 
year 2012 to become 4 days for adults and two days for minors, knowing that under 
Israeli law, minors  must be brought within 12 hours before a judge.

Puberty under military orders until the year 2014 was 16 years, knowing that under 
Israeli criminal law 18 years and also as in the international standards. The Palestinian 
children are tried before the same military tribunal for adults until 2010 without 
providing any special protection for children, in spite of the fact that Israel, the 
Occupying Power,signed the Convention on the Rights of the Child, but it denied the 
rights of Palestinian children. Actual imprisonment is the only penalty military courts 
can sentence the Palestinian children and it does not abide by the legal principle that 
if children are the subject,  prison shall be the last resort and the court should look for 
ways to rehabilitate,care and reintegrate children, although this principle is applied 
under Israeli juvenile justice system.

Recently,precisely last June, several defenses were incorporated inthe Israeli criminal 
law, which are rules that determine criminal responsibility in special circumstances, 
for example when a person is mentally ill, or when he is lacking the capacity to 
take decisions, or when deciding unconsciously the execution of the crime, and its 
impact on the level of legal liability incurred by the person, will the accused be fully 
exempted from criminal liability or reduced sentence. The most important defenses 
that may serve the interests of the Palestinian civilian population adopted in the Israeli 
criminal law, “the defense of property in case of attack”, which has been an exception 
and was not included in military orders amendments because it will protect the 
Palestinian population from criminal responsibility on the face of settlers’ attacks if 
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they defended their property by force. This is a blatant example of how to use the 
law in a discriminatory manner to reflect the existence of an apartheid regime in the 
occupied territory.

dilemma is not limited to the adoption of the rules of Israeli law within the military 
court proceedings for violating international humanitarian law, where the occupation 
state is not entitled to apply domestic law on the population of the occupied land. 
Also,the judges adopt the Israeli court decisions in a judicial precedent, needless to 
mention that Palestinian lawyers occupied territory residents are not aware of the 
Israeli law and court decisions there. The official language of the courts is the Hebrew 
language, not the language spoken by the Palestiniansdetainees or lawyers. All these 
actions and violations affect the essence of the principle of ensuring fair trials under 
the fourth Geneva Conventions and international human rights law and the Rome 
Statute of the International Criminal Court.

The situation here does not allow for further the analysis of all the military courts 
practices and all gross violations committed by the judicial system in accordance with 
the international standards and I will review some of the international standards for 
fair trials only.

Some of the basic rights in accordance with international standards for fair trials:

1) The right to freedom: this is the most basic and fundamental right sinceall 
people are born free. Article 3 of the Universal Declaration of Human 
Rights and Article 9 of the International Covenant on Civil and Political 
Rights affirms this right and its substantiality. To consider a detentionas 
legitimate,it must be in accordance with domestic law and international 
standards, which states that there must be reasonable grounds to suspect 
of committing a crime. Military ordersregarding security instructions 378, 
Article 78 (a), is today (Article 31 (a) of the Order 1651) gives the right to 
every soldier to arrest anyone if he suspects an offense, and this of course 
is very wide authority especially  if we reviewed  the mass arrests that took 
place duringthe invasion of one of the cities or all the occupied territories, 
as happened in 2002 when more than 15,000 Palestinians arrested in less 
than a month. This is also linked to the issue of releases until the end of the 
trial. Usually, this is followed in principle, but in military courts and security 
reasons usually do not release the detainees until the end of proceedings 
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on the contrary this is rarely respect the right to freedom, and this is also 

inconsistent with the principle of the presumption of innocence which all 

defendant is presumed innocent until proven guilty.

2) the right to be brought promptly before a judge- and the right to challenge 

the legality of detention: despite the fact that international standards do 

not specify what is meant by a matter of urgency in the sense you did not 

specify a certain period, but Human Rights Committee of the United Nations 

acknowledged that it may not be delayed for a few days. the European Court 

ruled that four days and six hours are incompatible with the principle of 

speeding to bring a detainee before a judge. Under military orders ,a person 

can be detained for four days (was eight days until the year 2012) before being 

presented to a judge even if he is less than 18 years, despite the fact that Israeli 

law defines 24 hours in the case of adults and 12 hours in the case of children.

3) The right to consult a lawyer before the trial: Many international standards 

emphasize this basic right such as the basic principles pertaining the role 

of lawyers, principles concerning the treatment of prisoners, International 

Yugoslavia Tribunal system, International Rwanda Tribunal system and 

Rome Statute of the International Criminal Court. The Principles on the Role 

of Lawyers confirm that this right is imperative during interrogation as well. 

In a case before the European Court on Human Rights,it has considered not 

allowing the detainee to meet his lawyer during the first 48 hours when he 

had to decide whether to use his right to silence; the court ruled that this is a 

violation of the provisions of Article 6 of the European Convention on Human 

rights. Article 78 c of the Military Order 378 ((Articles 58 and 59 of its 1651 

“compact format”)) allow to prevent the detainee from meeting his lawyer for 

different periods up to 60 days, i.e. it is possible that detaineesspend most of 

the interrogationtime without meeting his lawyer.

 4) The right to communicate with the outside world: right to communicate with 

courts, attorneys, family, friends, consulate employee, competent international 

organization(such as the Red Cross).Contact with the outside world aims 

at  protecting against human rights violations such as torture, enforced, ill-

treatment and a guarantee of a fair trial. Human Rights Commission states, 

“the detention in isolation from the outside world for long periods facilitates 

torture and can in itself constitute a form of cruel and inhuman or degrading 
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treatment”. Such criticismcame in the context of examining the laws in force in 
Peru, which amount to segregation for 15 days. Of course, during the period 
of investigation, the detainee is not entitled to communicate with his family 
and as we mentioned earlier; even he may be denied to receivehis lawyer or 
a representative of the Red Cross for long periods. There are also hundreds of 
detainees who are denied family visits for security reasons for long periods of 
time that may reach  years.

 There is also the right to examine materials pertaining the detainee, the right 
to be given sufficient time and facilities for preparation, and facilities sufficient 
to prepare a defense, the right to equality before the law and the right to a 
fair trial within a reasonable time and other rights that are not respected by 
military courts of the Israeli occupation.

 It must be emphasized that some human rights may never be suspended 
even in cases of emergencies, despite the fact that some treaties allow states 
to alleviate some of its obligations; rights that cannot be suspended: the right 
to life, the right not to be subjected to torture or other cruel and inhuman 
treatment, the prohibition of slavery, and the international humanitarian law 
affirms the right to a fair trial.

Conclusion:

depriving a prisoner of war or other protected person under international law of the 
right to a fair trial is a war crime under the jurisdiction of the International Criminal 
Court under Article 8 (2) (a) (6), as well as torture or inhuman treatment under Article 
8 (2) ( a) (2) of the Rome Statute, and the transfer of detainees outside the occupied 
territory is also a war crime under Article 8 (2) (a) (8) of the Rome Statute.

The Prosecutor of the International Criminal Court shall commence  an investigation 
of these crimes committed by the Israeli occupation against Palestinian detainees, in 
a systematic and large-scale, over many decades, and even after the recognition of 
Palestine in the court’s jurisdiction.

Palestine Liberation Organization has signed and accepted the four Geneva 
Conventions, and declared its commitment to these principles. Therefore, we believe 
that the Palestinian Authority has the capacity to make internal legal amendments to 
ensure respecting and application of these agreements with regard to the possibility of 
prosecuting war criminals, and this opens the door to the Palestinian judicial system to 
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instigateits jurisdiction and competence to prosecute and holdthe Israeli war criminals 
accountable to their crimes.

The State memberswho signed the Geneva Conventions shall be responsible of 
accounting and prosecution of perpetrators of war criminals for committing serious 
offenses under articles 146 and 147 of the Convention. These states open their 
jurisdiction before the Palestinians whose rights are violated and not to yield to 
the political pressures as happened in Spain, Britain and Belgium and amend their 
domestic laws to provide immunity to Israeli war criminals and ensure their impunity.

Finally, we believe that the boycott, divestment and sanctions campaign against 
the State of the occupation, is a very effective way for obliging Israel to respect its 
responsibilities under international law and stop these gross violations. For more 
than 67 years, the Occupying Power of Israel has succeeded to stay above the law and 
unaccountable for its actions, but, it’s time to pay the price for all these crimes and 
realize justice for the Palestinian people.

Lawyer Sahar Francis 
Director of Addameer for Prisoner support and Human Rights Association
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Fair Trails Guarantees and the Palestinian Prisoners

Prepared by

The Judge Dr. Mohammad Al-Tarawneh

Judge of the Jordanian Court of Cassation

Human Rights Scholar

Introduction

It is recognized nowadays that respecting human rights and the basic freedoms has 
become one of the most important parameters of the democratic states and law 
enforcement i.e. the state that observes and respects these rights and furnishes the 
sufficient guarantees is considered a progressive and advanced state, especially since 
the individual has become one of the international law subjects. 

This significance is further manifested in the criminal justice arena, where the 
individual is subject to exceptional measures and practices that affect and 
violate his personal freedom such as interrogation, detention and punishment. 
The international community consequently has given the human rights in the 
criminal justice domain a special interest and dedication via ratification of several 
international standards that guarantee the individuals’ rights and freedoms in 
terms of criminal justice. 

Hence, the importance of meeting the international human rights standards come 
and intensify when we talk about the criminal justice. If the guarantees are vital 
for all individuals, it gets more crucial and essential if this individual is detained for 
any reason. 

Thus, I will address the international standards in Human Rights and Criminal Justice 
through different axis: 

First: The International Standard for respecting the human rights under the criminal 
justice and fair trial guarantees

Second: to what extent the international standards of free and fair trial are applied in 
the case of the Palestinian prisoners. 
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First axis: The International Standard for respecting the human rights under the 
criminal justice

Whereas the main pillars of justice are based on respecting the human rights, which is 
affirmed by the Universal Declaration of human rights preamble: (recognition of the 
inherent dignity and of the equal and inalienable rights of all members of the human 
family is the foundation of freedom, justice and peace in the world, each individual is 
entitled to that basic human rights that  should not be violated, assaulted or derogated 
by ordinances or practices of rulers…)

While reviewing all the relevant regional and international conventions of human 
rights, we can summarize the international standards under the criminal justice as the 
following: 

First: the right to fair trial

Fair trial is a trial that requires prosecuting  the accused for identified charges in front 
of an impartial independent jury by law that conduct to accord each party to the 
proceeding their due process rights; defend, review and appeal the verdict in front 
of a higher court…etc. This right has sub-rights that are formalized into international 
standards, since they are stated in all the relevant human rights international 
conventions and treaties. As a minimum the right to fair trial includes the following 
fair trial rights in civil and criminal proceedings: 

• Public Hearing: the Right to public hearing of the criminal charges is guaranteed 
in the international standards, which are: 

- Articles 10 and 11 of the Universal Declaration of Human Rights 

- Article 14 of the International Covenant on Civil and Political Rights

- Article 36 of Body of Principles for the Protection of All Persons under Any 
Form of Detention or Imprisonment of 1988

- Article 67 of the statute of the international criminal court

- Article 20 of international criminal tribunal for the former Yugoslavia

- Article 19 of international criminal tribunal for Rawanda

• Verbal tribunal procedures: the tribunal procedures shall be managed and run 
verbally even if the procedures are written fixed asset which is a guarantee of the 
accused right to fair trial because it will allows him/her to get acquainted of the 
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presented evidences and know how to build the defense. This was articulated in: 

- Statute of the International Criminal Court

- Article 11 of the Universal Declaration 

- Article 14 of the International Covenant on Civil and Political Rights

- Article 6 of the European Convention on Human Rights

• Confrontation among opponents 

 Enable the criminal proceedings involved parties to attend all the court sessions 
and to examine or have examined and evidences witnesses against him and 
to obtain the attendance and examination of witnesses on his behalf; this is 
guaranteed by articles (8,10 and 11) of the Universal Declaration and Article 14 of 
the International Covenant. 

• Full Equality of opponents before law: 

 This principle means Prohibition of discrimination The enjoyment of the rights and 
freedoms shall be secured without discrimination on any ground. Equality before 
the law with no discrimination, no laws shall contain any discriminatory rules and 
law enforcement bodies shall avoid bias or favoritism among individuals. This is 
guaranteed by Article 10 of the Universal Declaration and the Principal (1) of the 
Basic Principles on the Independence of the Judiciary. 

• Right to Trial without any justifiable reason

 The slow judicial process is a form of unjust and oppression; hence, justice 
guaranteed by the international standards is the effective prompt justice; as 
stated in Article 14 of the Convention and Article 67 of the Basic Principles on the 
Independence of the Judiciary.

• The presumption of innocence

 Everyone charged with a penal offence has the right to be presumed innocent until 
proved guilty according to law; as stated in Article 11 of the Universal Declaration 
and Article 14 of the Convention. 

Second: Standards related to the Accused: 

- The right to have trials with the presence of the accused (prohibition of trial in 
absentia)

- The right to attend the appeal sessions

- The Right not to be forced to self-testify to plea guilt 
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- Right to have the assistance of an interpreter if he cannot understand or speak 
the language used in court.

- Right to exclude any evidences that are extracted as a result of torture or other 
forms of compel

- Right to examine the witnesses

- Right to self-defense through a lawyer

- Right to prohibit the retroactive application of the criminal laws or prosecute 
the accused twice for the same offense

 These rights are guarantees for the accused that are dedicated by the relevant 
international human rights conventions and treaties such as the Universal 
Declaration, the International Convention, the European Agreement on 
Human Rights and the statute of the International Criminal Court. 

Third: Standards related to the Juries 

- Put the dispute before the courts and normal judge

- Right to equality against law and courts (Articles 2,3 and 26 of the convention) 
and Article 7 of the Universal Declaration. 

- Right to prosecute the accused by an independent, competent and impartial 
court that is duly formed 

Fourth: Standards Relating to verdicts 

Guarantee the accused’ right to not to sign any convictions until the verdict is done 
(Article 15 of the Convention)

Justifications or reasoning the verdicts

Guarantee the accused’s right to appeal (Article 14 of the Convention)

Second Axis: the extent the international standards of free and fair trial are 
applied in the case of the Palestinian prisoners

The occupation state reinforce the concept and method of arbitrary detention of 
youth, women ,men and elderly with no differentiation in terms of age, sex, or health 
status; which is a clear and grave violation of all the minimum international standards 
of human rights and freedom in Palestine, since the Universal Declaration of Human 
Rights state that all people are born free, and shall not be deprived of their freedom. 
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In the Palestinian context, as it is apparent to all of you, the prisoners and detainees in the 
Israeli jails are deprived of the minimal rights both on the internal and external levels. 

Their constant and sustainable suffering and oppression the detainees and prisoners 
in the Israeli jails are going through with no deterrent nor an observer from the 
international community is the patent evidence of the gross violation of the minimum 
standards of the fair trials whether during or after interrogation. 

We will tackle here the most prominent violations that contradict with the Fair Trial 
guarantees as the following: 

- Arbitrary arrests policy of thousands of Palestinians (men, women and children) 

- Inhuman harsh degrading treatment during detention (handcuffing, blindfolding, 
strip searching, assaulting the prisoners with police dogs) and interrogation 
(psychological abuse, lack of comfort, deprivation of sleep, no food or drinks 
allowed, use cold water in winter and hot water in summer, hand and legs cuffed 
to an uncomfortable seat, sexual abuse by female soldiers and attempts to 
manipulate the prisoners and take offensive and shameful pictures) 

- Extend the prisoner’s punishment boundaries to include their families and 
relatives; depriving them of any visits. 

- Collective punishment of the prisoners and their families by banning visitations 
for long times 

- Punishing the detainee and the prisoner for any supposedly disruption and 
sometimes without any reason,  by depriving him from seeing his family; 
which is a grave violation of human rights. 

- The prisoner hands and legs are cuffed at the time of the visits in a way that 
contradict with the moral and human values. 

- Barring the families of the prisoners punished in solitary cells from visits. 

- The Israeli detention center authorities rudely hurt the feelings and integrity 
of the mothers, wives and daughters of the prisoners when unjustifiably  insist 
on strip searches

- Deprive the minor prisoners for directly contact with their families by forcing 
them to interact using the insulating glass; which is a new procedure applied 
by the occupation prisons authorities; since they replaced the fences with 
this insulating glass which prevent the physical contact with the detainees’ 



112

families, especially mothers with their children. They, moreover, do not allow 
children to visits for false security pretenses which constitutes a clear and 
serious violation of these children’s rights. 

- Telephone monitoring and jamming: the detention authorities deliberately 
monitor and something jam the telephones the prisoner’s family to exchange 
talks with their hand and feet cuffed and behind an insulating glass; which 
is a serious violation as well of their right to privacy and exposition of family 
secrets. 

- Allow the prisoner’s family to visit their son, at arrival at the jail, they notify 
the family that he is not at the jail. The occupation jail authorities deliberately 
mislead the family so as to punish and break their wills (the detainees and the 
families equally) by saying that he is transferred to another prison or went to 
court or they have no information of his location…etc.

- In winter, the detainees are not allowed to receive warm clothes; in addition 
to forget the degrading inhuman treatment of the prisoners, the prisoners 
authority forbid and deprive the detainees of any clothes especially in winter 
which worsen their suffering of severe cold and diseases especially in the 
semi-desert areas such as Negev and mountainous areas.

- The continuance of the administrative detention or detention and arrest 
without trials for long times. 

- Approval of the feeding by force rule against hunger strikers, which is a grave 
breach of human rights, 

 We are all aware of illegality of the Israeli occupation military courts in the 
occupied Palestinian territories; and that they represent a blatant transgression 
of the humanitarian international Laws (particularly Geneva Fourth 
Conventions, Article 64 and 67)  in terms of their formation, structures, laws 
and rules. The aforementioned articles that  provide the Palestinian accused to 
be prosecuted by the military courts if the court is duly and legally formed and 
it is held in the occupied territory. 

The Israeli military courts do commit many serious breaches, including:

- No identified clear  indictments are presented

- Aborting any opportunity of effective pleading 

- No simultaneous interpretation is provided 
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- No assumption of innocence 

- No right to examine witnesses and question them

- No independent, impartial or fair trial is secured. 

This apply on the prisoners in general, but as for the minor prisoners or juveniles; the 
violations against them are: 

The Israeli Military authorities are still committing the arbitrary detention against the 
Palestinian children, and impose home arrests on them in addition to the most vicious 
terrorist systematic acts ignoring all the international treaties and conventions that 
protect children and their rights. 

“Israel” is the only state in the whole world who detain and prosecute children by 
military courts and treat them as adults, and terrorize them by applying inhuman 
procedures in a violation of all the international treaties and legislations. 

The occupation forces save no efforts in applying various and many violations against 
the Palestinian prisoners and detainees, especially the children, that exceeded the 
escalating oppressive, torture, and violence methods, to physical, psychological, 
punitive and morale practices and violations.

Since the first moment, the detainees is tortured, when the occupation army invade 
his house at midnight or after, dozens of soldiers break into the house, smashing doors 
and destroying barbarically properties; entering the bedroom of the targeted, beating 
him violently while he is still sleeping, dragging him out and then assault him and his 
family with curses and profanities; then he is handcuffed and blindfolded and they 
drag him out of the house without letting him to wear or change his clothes. 

Undoubtedly, the minor prisoners in the Israeli jails are subject to the most spiteful 
form of torture in addition to depriving them of education and social life, they Israeli 
occupation forces impose constant close surveillance and restrict their freedom, 
whereas they are demanding and fighting for independent dignified free life. 

Several reports of the Human Rights Centers and defenders of Prisoners’ rights show 
that multiple and different torture methods were applied on the Palestinian in the 
detention centers, and they have several testimonies that they were beaten in different 
times and places while being detained by the occupation army. Most of the prisoners 
reported that they were exposed to beating and torture following the detention, while 
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they were handcuffed and blindfolded, and this included minors detainees who are 
supposed to be protected from such practices. 

The occupation forces, moreover, do not form any investigation committees for such 
human rights violations, and do not submit charges against those involved, and the 
even the political institution totally ignore the prisoners’ subjection to the soldiers’ 
aggression. 

The Israeli intelligence officers usually mal-treat and physically abuse the Palestinian 
prisoners, while the prison service deprive them of their basic rights and throw them in 
freezing smelly cells due to the leak of sewages in addition to force them to fully strip 
and attempt at hurting their feelings by tearing the Holy Quran and confiscating their 
personal properties, family pictures and personal documents. 

Israel arrest, prosecute and detain Palestinian children in the worst prison cells and in 
conditions that are not appropriate for humans at all, and do not meet the minimum 
standards of child rights; all kinds of torture are applied on them, confessions are 
extracted from them by force, they appear in formal courts and arbitrary verdicts are 
made against them that in some cases reach life sentence. 

All the world children must be free according to the International Law, furthermore, 
the Universal Declaration of Child’s Rights was enacted in 1959, and the Convention on 
the Rights of the Child in 1989 that tackle the issue of the right of life and freedom and 
urge to respect these rights and consider them integral part of the society structure, 
since Children legal rights are fundamental part of human rights.

Meanwhile, Israel has ignored and tarnished all the international laws; since the Israeli 
military authorities under the supervision of the Intelligence Service have employed 
the most vicious brutal methods against the Palestinian detainees.  

What is alerting and serious is the attitude and behavior of the so-called Israeli army 
and their continuous oppression of the Palestinian people with no deterrence or 
international tribunals; since the Israeli authorities overlook any potential of enacting 
laws that prevent this phenomenon and do nothing to prosecute the involved parties 
amidst a total international passivity, silence, and yet the failure to take the Palestinian 
Prisoners’ issue to the international arena and demand to prosecute the occupation 
army for all their crimes by the international tribunals. 
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As for the female prisoners and detainees; Palestinian female prisoners who are 
detained in the interrogation centers are treated the other Palestinian prisoners, no 
access to the outer world or contacts with families, deprived of their basic rights, 
cannot meet their lawyers sometimes for more than 60 days, not allowed to family visits 
until interrogation ends and proceedings begin, the interrogation and re-extension of 
detention sessions are held at the same place. Interrogators take turns and all forms 
of psychological pressures are applied on the female prisoner, with no consideration 
the age and status of the female prisoner, they all undergo the same procedures at 
the same detention and interrogation centers and interrogated by the same soldiers. 

Conclusion:

The actions taken by Israel against the Palestinian prisoners contradict and violate 
what is stated in the Fourth Geneva convention, particularly articles 64-78, and Articles  
99, 102, 103 and 104 of the Third Geneva Convention. 

Moreover, they are considered violations of Rome Statue especially after the State of 
Palestine has become a member in the International Criminal Court, I’d like to high-
light the following points: 

- Israeli occupation government attempts to strip the Palestinian prisoners of 
their legal and legitimate status as freedom fighters and prisoners of national 
liberation movement who are legitimately fighting and in accordance with 
all the international laws, legislations and resolutions by treating them as 
criminals and terrorists both at its military courts or its practices in the jails. 

- The serious racist legislation the government of Israel persistently enact by the 
Israeli Knesset which breach the prisoners’ rights and the International Law 
and Geneva conventions. 

- Israel’s non-compliance and non-recognition of the Geneva Conventions 
application on the detainees and prisoners, whether militants in according 
to Geneva second convention or civilians in according to Geneva fourth 
convention

- The Israeli military judicial policy and through its military courts and impose fines 
and compensations on the prisoners for the benefit of the Israeli soldiers and 
settlers which put the Palestinians resistance within the frame of crimes, and thus 
subsequent political courts to everyone who thinks to fight against occupation, i.e. 
aborting any protection of the Palestinian struggle against occupation. 
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The escalating momentous  breaches against the prisoners and compromising their 
rights and dignity in a clear violation of the international norms and regulations such 
as: torture, minors detention, administrative detention, deprivation of visits, solitary 
confinement, medical neglect…etc

The Israeli legislations do not include any rules or laws that condemn was crimes or 
crimes against humanity, which we notice when reviewing most of the complaints 
submitted to the Israeli Supreme Court regarding torture, killing, or violations practices 
against prisoners.

Explicit Adoption of discriminatory policy in terms of interrogation, court 
proceedings…etc, the recent crime of burning the child until death is Jerusalem is 
the most evident proof.  

In conclusion, I can say with great extent of impartiality and objectivity that there is no 
single treaty or convention, international or regional, on human rights or humanitarian 
international law that Israel has not repeatedly breached. 

I would like to thank the organizers and the participants of this conference,  which 
hopefully will be an effective and actual starting point to employ all possible 
international tools to protect the prisoners; especially after the State of Palestine 
has upgraded to a non-member observer in the UN and joining many international 
conventions and treaties on the human rights and human basic freedoms. 
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Michael  Kearney*

International Criminal Responsibility

of Legal Professionals for Torture

1. Introduction

In recent years, and particularly in light of revelations about the scope and framework 
of the United States’ CIA torture programme, renewed attention has turned to the 
complicity of professionals – as opposed to the usual political or military actors – in 
the commission of international crimes. In 2014 Physicians for Human Rights reported 
that doctors, psychologists and physician assistants may have violated ‘medical and 
psychological ethics, domestic and international law, and federal research guidelines’, 
and called for investigations into their participation in the systematic use of torture 
by the US against prisoners and detainees during the War on Terror.1 Similarly, there 
have long been allegations as to the complicity of elements of the medical profession 
in Israel in the torture of Palestinian prisoners and detainees.2 This issue returned to 
prominence in 2015 when the Israeli Medical Association chairman, Leonid Eidelman 
ordered doctors not to comply with new legislation enabling prison authorities to force 
feed hunger-striking Palestinians, on the basis that force feeding constitutes torture.3

While much of the reaction to the US torture programme has addressed the complicity of 
the medical and associated professions in torture, there is also a pressing need to further 
consider the complicity of the legal profession, and to determine whether individual 
members of the profession could be held responsible for the commission of torture 
as an international crime. This paper seeks to provide an introductory overview of the 
relevant jurisprudence and commentary so as to consider whether a case can reasonably 
be made to suggest that the Israeli judiciary, through their formulation of, and upholding 
of, a so-called ‘necessity’ defence to torture, could be considered complicit in torture as an 
international crime. A caveat needs be expressed at the outset, to the effect that central 

* Dr Michael Kearney, University of Sussex.

1 Physicians for Human Rights Doing Harm: Health Professionals’ Central Role in the CIA Torture Program Medical and 
Psychological Analysis of the 2014 U.S. Senate Select Committee on Intelligence Report’s Executive Summary (2014).

2 Human Rights Watch Torture and Ill-Treatment: Israel›s Interrogation of Palestinians from the Occupied Territories (1994).

3 Israel Medical Association The Physician›s Guide To Treating the Detainee/Prisoner on a Hunger Strike (2014). Neve Gordon 
‘Israel›s torture method: Force-feeding’ Al Jazeera Website 15 August 2015.
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to the establishment of criminal responsibility for international crimes are the applicable 
modes of liability such as aiding and abetting. In practical terms then, establishing the 
appropriate mode and the relevant evidence is crucially important, while this paper will 
only draw a line suggesting complicity between the judiciary and the physical perpetrators, 
and recommending further study of the subject.

There is an understandable reluctance to examine the nature of the complicity 
of the judiciary in the commission of international crimes, given the immense 
store which international rule of law advocates place on the independence of 
the judiciary and their ability to carry out their roles without fear of political 
interference. It is submitted however, that there must come a point where, if 
the struggle against torture is to be effective, one must examine the nature of 
the contribution made by those in the legal profession, positioned as they are 
between the security services as direct perpetrators and the politicians exercising 
overall control.

2. The UN Special Rapporteur on the Independence of Judges and Lawyers

A note to this effect was made in the 2014 Report of the UN Human Rights 
Council’s Special Rapporteur on the independence of judges and lawyers.4 The 
Rapporteur, Gabriela Knaul,highlighted how the lack of ‘an established, but widely 
needed, concept of judicial accountability’ was a contributing factor to tensions 
between the principles of judicial independence and judicial accountability 
which are necessary and complementary principles, for the functioning of an 
effective justice system.’5

This report provides a useful base for considering the broader context of the issues 
at hand in considering the potential criminal responsibility of legal professionals. It 
notes that ‘in general, priority has been given to developing and strengthening the 
independence of the judiciary to the detriment of the establishment and proper 
functioning of accountability mechanisms, as it was thought that reinforcing 
independence would have more direct influence on ensuring the protection of human 
rights and the rule of law.’6

4 Report of the Special Rapporteuron the independence of judges and lawyers, Gabriela KnaulA/HRC/2628  ,32/ April 
2014.

5 Report of the Special Rapporteur 2014, para 51.

6 Report of the Special Rapporteur 2014, para 51.
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Using the expression ‘justice operators’ so as to refer to judges, prosecutors, and 
lawyers, the Rapporteur affirmed that while these professionals require some degree 
of criminal immunity ‘in order to protect them from unwarranted prosecution’, such 
immunity ‘should never be applied to cases of serious crime, including accusations of 
corruption. Judicial immunity needs to be limited and serve its purpose of protecting 
the independence of justice operators; total immunity would only nourish distrust 
among the public towards the justice system as a whole.’7

Considering the status of the prohibition of torture as a norm at the apex of the 
hierarchy of international crimes, it follows that no concept of judicial immunity can 
encompass a situation which tolerates the judiciary being complicit in the perpetration 
of this crime. To allow such would not serve to defend judicial independence, but 
rather would lead to the judiciary merely rubber stamping the policy preferences of 
politicians and security forces.

In 2012 the Rapporteur issued a Report specifically addressing the role of judges 
and lawyers in military courts systems, a matter of particular concern given the 
predominant role military tribunals play in Israel’s occupation. An example of the 
problems she highlighted as being inherent in such a system include: ‘Concerns 
related to the independence and impartiality of prosecutors in military courts may also 
arise out of the very structure of the military prosecution service. In certain countries, 
the military prosecution office is subordinate to the Ministry of Defence, and may be 
physically located at military bases… military courts, including prosecutors, may be 
under considerable pressure from the military hierarchy, which may lead to impunity 
for transgressors.’8

Although the majority of Palestinian prisoners and detainees subjected to torture 
will have been processed through the judicial and legal system of military courts 
subject to the authority and oversight of Israeli military commanders, this paper 
will not consider the criminal responsibility of the individuals directly participating 
in this system. The analysis will alternatively focus on the role of the judiciary 
of the Israeli civilian legal system, given their responsibility for overseeing the 
military court system.

7 Report of the Special Rapporteur 2014, para 52.

8 Report of the Special Rapporteuron the independence of judges and lawyers, Gabriela KnaulA/HRC/207 ,19/ June 2012, 
para 57.
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3. The Legalisation of Torture in The Israeli Legal System

The following sections will set out the definitions of torture as international crimes 
under the Rome Statute, summarize the situation arising from the Torture Memos in the 
USA, and give an overview of the relevant jurisprudence from the post-second world 
war trials and the findings of the South African Truth and Reconciliation Commission. 
At the outset the paper will provide an overview of how the legal profession in Israel, 
and notably the High Court, has established a mechanism for facilitating torture while 
giving the impression of prohibiting it. As Mann and Shatz show with respect the High 
Court’s landmark jurisprudence purporting to have prohibited torture: ‘while it may 
have reduced torture for a while, its main result has been to strengthen governmental 
impunity for torture–while silencing its victims.’9

In 2016 Israel will go before the Committee Against Torture to discuss the steps taken 
to fulfill its obligations under the Convention Against Torture. In preparation for this 
the Committee set Israel a list of questions,10 to which Israel has responded in its state 
party report.11 While not a comprehensive study of the environment, the following 
excerpts from these sources serve provide a snapshot of the situation. 

The first question asked by the Committee was whether Israel had taken steps 
incorporate a crime of torture as defined in article 1 of the Convention into its 
domestic law – The Israeli state report confirms that it has not. The Committee also 
asked whether Israel had ‘completely removed the doctrine of “defence of necessity” 
in its Penal Law as a possible justification for the crime of torture in the context of 
physical interrogation methods by the Israel Security Agency (ISA)’. Israel has replied 
confirming that the ‘necessity defence’, as formulated by the judiciary of the Israeli 
High Court in The Public Committee against Torture et al v The State of Israel et al 
continues to be ‘one of the defense claims afforded to a defendant in the criminal 
proceedings in Israel and remains in Israeli legislation.’ With regards the methods used 
by ISA interrogators, Israel avoided a clear answer, and sought to deflect the issue by 
employing a lawfare narrative,12 asserting that ‘It should be noted that the mechanism 

9 Itamar Mann & Omer Shatz The Necessity Procedure:-Laws of Torture in Israel and Beyond, 1987 – 2009 6 Unbound: Harvard 
Journal of the Legal Left 59 (2010) 63.

10 List of issues prepared by the Committee prior to the submission of the fifth periodic report of Israel (CAT/C/ISR/5)*, 
adopted by the Committee at its forty-eighth session, 7 May–1 June 2012. CAT/C/ISR/Q/5, 12 July 2012.

11 Consideration of reports submitted by States parties under article 19 of the Convention pursuant to the optional 
reporting procedure, Fifth periodic reports of States parties due in 2013, Israel. CAT/C/ISR/5, 16 February 2015.

12 Michael Kearney Lawfare, Legitimacy & Resistance: The Weak and the Law XVI Palestine Yearbook of International Law 
(2010) 79130-.
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of issuing complaints against the ISA is often used as a method by which to burden 
and hinder the security agencies in Israel in their ongoing fight against terrorism.’

The committee asked for details as to ‘the “ticking time-bomb” exception which allows 
for the use of physical pressure during interrogation by ISA of terrorist suspects’, but 
the state report responded by noting that a petition to the Jerusalem District Court 
requesting similar information had been rejected.13

One final example – there are many more – of the concerns raised by the Committee, 
was specifically ‘Regarding the functioning of the judiciary’. The Committee asked Israel 
to ‘please indicate any effective measures undertaken to strengthen the independence 
of the judiciary and to provide adequate training on the prohibition of torture and ill-
treatment to judges and prosecutors.’ The response by Israel is an anodyne rehearsal 
of the non-political process by which Israeli judges are selected, and the emphasis 
placed on ensuring respect for the independence of the judiciary. While referring to 
various training courses organized for the judiciary and legal profession ‘about human 
rights issues including those related to torture and ill-treatment’, none of the seminars 
cited in the Israeli Report refer to torture per se, though they do refer to the Institute 
of Advanced Judicial Studies for Judges holding courses for judges on human rights 
issues such as ‘Israeli Arabs (culture and customs)’.

While each of the issues raised by the Committee are of critical importance, what is 
to the core of the present discussion is the fact that the Israeli judiciary have, through 
the legal process, and under the guise of the rule of law, facilitated the ongoing 
perpetration of torture against Palestinian prisoners and detainees. Mann and Shatz 
have provided a comprehensive overview of the administrative structures by which 
this has been made possible, and since the judiciary in The Public Committee Case 
endorsed the defence of necessity in cases of torture – though international criminal 
law allows no such defence – a direct causatory route, linking the security personnel 
who physically torture, via the Attorney General and General Security Services,14 to 
the individual judges who authorized that torture, can be clearly perceived. In such a 
manner there is a clear case to be made that the Israeli judiciary have been instrumental 
in ensuring the continued torture of Palestinian prisoners and detainees.

13 Ad.P. 884408/ The Public Committee against Torture v. The Supervisor of the Freedom of Information Law within the 
Ministry of Justice 25 February 2009.

14 Michelle Farrell The Prohibition of Torture in Exceptional Circumstances (Cambridge University Press, 2013) 120.
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Mann and Shatz argued that the judicial imprimatur given to torture by means 
of the necessity defence would have the effect of ensuring torture would 
continue – since the defence essentially serves as prior authorization. Sharon 
Weill has also demonstrated how the role of the High Court in this instance was 
first to defer to the state, and then to legitimize the state’s crimes, by refusing to 
consider subsequent petitions charging the institutionalized scheme of torture 
of Palestinian prisoners and detainees.15

That this should be the case, and continues to be the case, can be seen in the question 
posed by the Committee Against Torture and the Israeli reply. The Committee asked 
how many ‘of around 700 complaints of alleged torture or ill-treatment during ISA 
interrogation have been properly and impartially investigated. Please provide data 
on the perpetrators prosecuted and penalties imposed for the acts of torture or ill-
treatment, as requested by the Committee.’ Israel’s response was that ‘All complaints 
submitted to the Inspector for Complaints against ISA Interrogators are examined 
independently, impartially and properly. So far, these complaints have not resulted in 
any prosecutions.’

4. Crimes of Torture in the Rome Statute of the International Criminal Court

The prohibition of torture under international law gives rise to two forms of 
responsibility, that of the state and of the individual. The Rapporteur’s 2014 Report 
reminds us that: ‘It is important to highlight that both the judiciary and the public 
prosecutor’s office are State institutions. Therefore, their actions or omissions directly 
engage the responsibility of the State. The accountability of the institutions of the 
justice system involves internal and external aspects.’16

When considering the complicity of the legal profession, and particularly state 
prosecutors, the security forces, and the judiciary, in the commission of torture, a 
comprehensive legal analysis would look both to the law on state responsibility 
as well as that of individual criminal responsibility. While the primary forum for 
considering the state’s responsibility is the reporting system established by the 
Convention Against Torture, the focus in this paper is on the international criminal 
responsibility of individuals. In particular the analysis is based on the crimes of 

15 Sharon Weill The Role of National Courts in Applying International Humanitarian Law (OUP, 2014) 139.

16 Report of the Special Rapporteur 2014, para 70.



123

torture as set out in several provisions of the Rome Statute of the International 
Criminal Court. 

Article 6(b) of the Rome Statute refers to the commission of genocide by causing 
serious bodily or mental harm. The Elements of Crimes of the Rome Statute confirms 
that ‘This conduct may include, but is not necessarily restricted to, acts of torture, rape, 
sexual violence or inhuman or degrading treatment’. Assuming the requirements 
around the additional elements of the crime, and the mental element have been met, 
then the act of torture may constitute the crime of genocide.

Article 7 (1) (f ) of the Rome Statute sets out the crime against humanity of torture, the 
central elements of the crime being that the perpetrator inflicted severe physical or mental 
pain or suffering against someone under their control, and that the conduct was committed 
as part of a widespread or systematic attack directed against a civilian population. 

Article 7 (1) (j) of the Rome Statute provides for the crime against humanity of 
apartheid. The crime is perpetrated when an individual commits an inhumane act, 
such as torture, in the context of an institutionalized regime of systematic oppression 
and domination by one racial group over any other racial group or groups. 

Article 8 (2) (a) (ii) defines the war crime of torture as the infliction of severe physical or 
mental pain or suffering against protected persons in the context of an international 
armed conflict.

Article 8 (2) (c) (i) defines the war crime of torture as similar conduct, committed against 
persons taking no active part in hostilities, including those placed hors de combat by 
detention or any other grounds, and which occurred in the context of, and associated 
with, an armed conflict not of an international character. 

On the basis of the evidence collected by human rights organisations, the findings of 
UN Commissions of Inquiry, and academic analysis and research, the crimes applicable 
to the situation in Palestine would most likely be torture as a war crime under Article 
8(2)(a)(ii), torture as a crime against humanity under Article 7(1)(f ), and torture as an 
act of apartheid under Article 7(1)(j).17

17 PCATI ‘From the Testimony of a Palestinian Woman Prisoner’ Special Report 2013; Committee on the Rights of the Child 
‘Concluding observations on the second to fourth periodic reports of Israel, adopted by the Committee at its sixty-third 
session (27 May – 14 June 2013)’ CRC/C/ISR/CO/24 ,4- July 2013; Tilley (ed) Beyond Occupation: Apartheid, Colonialism & 
International Law in the Occupied Palestinian Territories (Pluto Press, 2012).  .
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5. The US Torture Memos

Once evidence showing that the elements of the different crimes of torture have been 
reached, one must next consider the modes of liability by which an individual can be 
held responsible for their commission. These are set out at Article 25 of the Rome Statute 
and include the direct commission of a crime, whether physically or through the person 
of one’s subordinates, and accomplice liability such as through ordering, aiding and 
abetting, or ‘in any other way’ contributing to a crime by a group with a common purpose. 
Article 28 of the Statute provides for the notion of command, or superior responsibility, 
whereby a military or political commander can be held criminally responsible, for 
example, by failing to prevent the commission of crimes by their subordinates.

The scope and meaning of the various modes of liability has been a matter of 
controversy and dispute since the first international criminal tribunal was established 
to deal with violations of international law in the conflicts in the Former Yugoslavia. 
With respect the criminal responsibility of the legal profession, the question of the 
nature of complicity in torture has been considered in light of the so-called ‘torture 
lawyers’, US government administration lawyers who wrote or approved memos about 
the legality of torture and harsh interrogation methods during the War on Terror.

The memorandum at the core of this controversy was that drafted by Jay Bybee, a US 
Justice Department lawyer (and now a federal court judge) in 2001, which advised the 
Counsel to the President of the USA, on the definition of torture, the nature of state 
responsibility under the Convention Against Torture, the criminal intent required for 
torture, and the applicability of the defences of necessity or self-defence to violations 
of the prohibition of torture. The impact of this memo, and the accompanying legal 
advice which, in summary, advised that the US President could lawfully order torture, 
contrived to develop supposed defences, and which radically narrowed the definition 
of torture (to physical pain ‘of an intensity akin to that which accompanies serious 
physical injury such as death or organ failure’ or of mental pain causing ‘long-lasting 
psychological harm’), the impact of the torture lawyers’ memos and advice had the 
effect of having ‘emptied the prohibition of torture of any value.’18

In an important study on the question of the torture lawyers’ criminal responsibility, 
Jens David Ohlin noted that while generalised concerns as to legal ethics and the 
nature of state responsibility arising from the lawyers’ connections to the crime of 

18 Farrell The Prohibition of Torture in Exceptional Circumstances123.
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torture had indeed been discussed in the academic press, ‘very little attention has 
been paid to the underlying issues of criminal law theory that will help determine their 
liability.’19 Ohlin believed there was a basis for prosecuting the lawyers on the basis 
that the ‘Argument can easily be made that the memos aided or facilitated torture by 
providing legal cover sufficient to constitute aiding and abetting’. This was argued to 
be the case since  ‘the advice in the memos made its way down the chain of command 
to agency and department supervisors who then authorized the agents to commit 
torture because of the content of the legal reasoning. A direct causal link can be drawn 
from the memos to the torture committed against detainees.’

In responding to reaction to his article - much of it revolving around disputed 
interpretations of the nature of criminal intent with regards complicity in torture, a 
dispute arsing from the very interpretation advanced by Bybee - Ohlin asserted that 
‘At least where Bybee is concerned, it could be argued to a jury that he intended to 
facilitate interrogators who read his memo to impose severe pain and suffering on 
detainees.’ Ohlin’s conclusion then, was ‘that basic principles of accomplice liability 
could yield criminal liability for the torture lawyers and that no “special rule for lawyers” 
exempts them from the standard rules of accomplice liability.’ 20

6. The Legal Profession before the Nuremberg Military Tribunals

While the torture lawyers, in writing memos and providing legal advice, may have been at 
some physical distance from the direct perpetration of the crime of torture, their intellectual 
and political proximity and influence on the actual torture perpetrated was acute. Given the 
paucity of jurisprudence addressing how liability for international crimes arising from the 
role of legal advisers should be interpreted commentators responding to the Memos had to 
turn to the post-Second World War trials of Nazis for precedent.

Kevin Jon Heller, author of a book on the Nuremberg Military Tribunals, was among 
the first to point to this jurisprudence as being of precedential value. On the Opinio 
Juris blog he discussed The Ministries Case, and particularly the treatment of two of 
the defendants: Ernst von Weizsacker, State Secretary in the Foreign Office, and Ernst 
Woermann, the Undersecretary of State and head of the Political Department in the 
Foreign Office. As the Nazi government’s primary legal advisers, they were charged 

19 Jens David Ohlin The Torture Lawyers 51 Harvard International Law Journal 1 (2010) 195.

20 Jens David Ohlin The Torture Lawyers: A Reply to Parry and Harel 51 Harvard ILJ Online (2010) 100.
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with international crimes on the basis of the legal advice they provided during the 
war, and specifically their legal advice approving Nazi SS plans to deport 6,000 French 
Jews for extermination in Auschwitz in 1942, an action which the Tribunal held the 
defendants knew was a violation of international law.21

The Military Tribunal convicted the defendants on the basis of their failure to advise 
that the deportations were illegal under international law, and held that since the 
defendants knew the deportations violated international law, they had an absolute 
duty to object when the SS asked them to assess their legality. Ohlin notes that the fact 
that Hitler would have gone ahead with the plan even if the defendants had objected 
was irrelevant,22 while Heller argued that the acts of the torture lawyers, insofar as they 
actively ‘crafted legal arguments to conceal the illegality’ of the US torture regime, were 
even more damning in the sense that they went beyond omission, which is to say, that 
rather than advising that a certain action was criminal, they instead took active steps 
to facilitate the perpetration of the crime.23

In the Justice Case,the defendants were trained lawyers, including judges and officials in the 
Reich Ministry of Justice, who were charged, in essence, for using the German judiciary as 
a tool for implementing the Holocaust. Ohlin has summarized how the defendants initially 
used subterfuge which ‘allowed the judicial system to at least cling to the public notion 
that they were still operating under something similar to the rule of law’ until such time as 
Nazi power was so established that they dropped all pretext of a system of rule of law. In 
so doing, the defendants’ contribution to ‘the evaporation of the rule of law constituted an 
abdication of legal professional responsibility so severe’ and so directly linked to execution 
of the Holocaust, ‘that it rose to the level of a crime against humanity’.24

The Military Tribunal, in finding the defendants guilty, held that, given their training 
and legal experience, the Ministry of Justice officials knew that their actions – such 
as providing legal cover for the transfer of inmates to concentration camps, and 
complicity in ‘creating a legal system of racial persecution’ – would “probably cause 
death of human beings, subjected to such a perverted judicial system.”25

21 Kevin Jon Heller Want to Prosecute the Lawyers? Cite Ministries — Not the Justice Case OpinioJuris Blog, 23 April 2009.

22 Jens David Ohlin The Torture Lawyers 51 Harvard International Law Journal 1 (2010) 254.

23 Heller Want to Prosecute the Lawyers? 2009.

24 Jens David Ohlin The Torture Lawyers 51 Harvard International Law Journal 1 (2010) 247.

25 United States v Altstoetter, in 3 Trials of War Criminals before the Nuremberg Military Tribunals under Control Council Law 
No. 10 (1951) 69.
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Although the lawyers and judges did not personally commit any violent crimes, they 
were complicit in war crimes and crimes against humanity, including torture, because 
they aided and abetted their commission. In seeking to prosecute members of the 
legal profession, the Military Tribunals and the trial process sought to emphasize the 
necessity that if the rule of law was to be rebuilt in post-war Germany, then it was 
necessary that ‘those who destroyed it in the first instance were held accountable for 
their actions.’26

In viewing the Nuremberg Military Tribunal jurisprudence through the lens of the US 
torture memos, Ohlin was clear to assert that: ‘The criminal law directs itself toward 
all individuals equally and does not hand out exemptions to lawyers, or any other 
profession for that matter. Just as the laity is criminally responsible for its mistakes of 
law in most circumstances, so too are lawyers. Indeed, if there is a group that ought to 
receive greater protection from a strict liability scheme for legal error, it is the laity, not 
the bar that had the benefit of a legal education.27

7. The Legal Sector and the South African Truth and Reconciliation Commission

The South African Truth and Reconciliation Commission gave over Volume 4 of 
its landmark Report, published in 1998, to theexamination of the role of societal 
institutions in the apartheid society, including the media, faith communities, the health 
sector, and the legal sector. The Report was scathing of the legal profession’s complicity 
with, and its centrality to, the perpetuation of Apartheid in South Africa, criticizing 
the ‘many parts of the profession that actively contributed to the entrenchment and 
defence of apartheid through the courts’,28and concluding that’ Part of the reason for 
the longevity of apartheid was the superficial adherence to ‘rule by law’ by the National 
Party (NP), whose leaders craved the aura of legitimacy that ‘the law’ bestowed on their 
harsh injustice.’29

In commenting on the overall role of the judiciary and the legal profession within the 
Apartheid system, the TRC stressed that ‘the appearance of judicial independence and 
adherence to legalism under the guise of ‘rule by law’ serves as a powerful legitimating 
mechanism for the exercise of governmental authority. It is all the more useful to a 

26 Jens David Ohlin The Torture Lawyers 51 Harvard International Law Journal 1 (2010) 252.

27 Jens David Ohlin The Torture Lawyers: A Reply to Parry and Harel 51 Harvard ILJ Online (2010) 101.

28 Truth and Reconciliation Commission of South Africa Report Volume 4 (1998) p 101.

29 TRC Report 101.
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government which is pursuing legislative and executive injustice to be able to point 
to superficial regulation by the judiciary, while being able to rely on the courts not to 
delve too deeply in their interpretation and enforcement of law.’30

The TRC had invited, indeed ‘urged’, ‘all judges, serving and retired, to present their 
views as part of the process of moving forward’, stressing that the role of TRC hearings 
was not ‘to establish guilt or hold individuals responsible; the hearing will not be of a 
judicial or quasi-judicial nature’. There was no enthusiasm on the part of the judiciary 
to participate however, and in light of their choice not to contribute to the truth and 
reconciliation process on the supposed grounds that it would undermine ‘judicial 
independence’, the TRC expressed that it ‘was deeply disappointed that judicial officers 
(both judges and magistrates) declined to attend the hearing and that their responses 
took the form of a few written submissions.’31

In its findings, the TRC was critical of the complicity of all actors within the legal community, 
but reserved its most stringent criticism for the judiciary. One finding, labelled as being 
among“the greatest injustices of all” condemned the practice of“judges who too easily 
made sense of the illogical and the unjust in legislative language, and who too quickly 
accepted the word of the police or official witness in preference to that of the accused.’ 
In illustrating this point, the TRC referred to the submission to the hearings made by the 
lawyer (and now High Court judge herself ) Kathleen Satchwell, who detailed the case of 
her client Linda Mogale, ‘who was assaulted and tortured in detention’. The TRC noted that 
‘Despite evidence to this effect, the judge nevertheless rejected “as impossible” a process 
of police violence and system of intimidation.’32

The TRC, while criticising the judiciary in general terms for having ‘unthinkingly allowed 
judicial policy to be influenced by executive dictate or white male prejudice; which 
was intent on maintaining and protecting the status quo’ made a specific and explicit 
link between the acts of the judiciary in their professional role and the racist violence 
of the state when emphasizing how the judiciary ‘willingly participated in producing 
the highest capital punishment rate in the ‘Western’ world by the mid-1980s and an 
execution-rate that impacted overwhelmingly on poor black male accused.’33

30  TRC Report 100.

31  TRC Report 93.

32 TRC Report 103.

33 TRC Report 103.
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8. Conclusion

Having set out by referencing the medical profession’s complicity in torture, and moved 
on to consider the jurisprudence of the post-second world war Military Tribunals in the 
Ministries Case and the Justice Case, it is worthnoting that the code of medical ethics 
known as the Nuremberg Code, which continues to be used as a marker for the actions and 
responsibilities of the medical profession, itself arose from the Doctors’ Case at Nuremberg.34

The legal profession can too often regard itself as a mere conduit of power, an 
indispensible, impartial tool, struggling to ensure the tiller of state steers between chaos 
and despotism, or in less dramatic jurisdictions, between corruption and terrorism. 
Unlike the medical profession, it does not get its hands dirty. What is indisputable 
though is that in repressive regimes which identify culturally and politically with the 
liberal democracies (as anti-communists say, or anti-terrorists etc), the legal profession 
plays a dual role in facilitating the violence of the state while simultaneously upholding 
the indispensible brand image associated with respect for the rule of law.35

The South African Truth and Reconciliation Commission called out this tendency of the legal 
profession to serve as apologists for oppression, highlighting for example the complicity in 
the Apartheid system of ‘Law teachers who chose to concentrate on ‘safe’ areas of the law or 
to teach in such a way that no critical ability was imparted to the students.’ 

This paper has drawn on the limited jurisprudence directly relevant to the matter of 
the legal profession’s complicity in international crimes, to suggest that given the 
situation in Israel, a case can be made to suggest that the Israeli judiciary, as individuals 
who exercise power over whether to accept petitions against the practice and model 
of torture against Palestinian prisoners and detainees – a model itself created by the 
High Court – and who, as individuals, approve of torture through their upholding 
of the unlawful ‘necessity defence’, can reasonably be considered on a prima facie 
basis of being actively complicit as accomplices in the commission of torture as an 
international crime. 

34 Robert Jay Lifton & Scott A Allen The CIA’s Torture Experiment The Huffington Post 29 October 2015.

35 Paloma Aguilar Judiciary Involvement in Authoritarian Repression and Transitional Justice: The Spanish Case in Comparative 
Perspective 7 The International Journal of Transitional Justice (2014) 245 – 266.
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The legal responsibility of companies dealing 

with Palestinian prisoners and detainees

under international criminal law

Shane Darcy*

With the increasing presence of private military and security companies in 
contemporary armed conflicts, it is not uncommon for the employees of such 
companies to be connected in some way with aspects of the capture, detention and 
possibly even the treatment of prisoners and detainees.1 Where abuses or human rights 
violations occur, the criminal responsibility of individual employees may arise if the 
acts in question amount to crimes under applicable national law2 or international law3, 
and if the nature of their involvement gives rise to criminal liability. While international 
criminal law is frequently invoked in the context of corporate responsibility, there has 
been relatively limited application of this body of law to the activities of companies 
during armed conflict to date.4However, the principal treaty of international criminal 
law, the Rome Statute of the International Criminal Court, can be brought to bear on 
the actions of individual company officers or employees, even though the treaty does 
not address the criminal liability of corporations themselves.5 Some precedents for 
such individual criminal responsibility can be found in the case law of the post-Second 
World War period and in a number ofnational jurisdictions.6

For this essay, I was asked toconsider thelegal responsibility of business enterprisesunder 
international criminal law for the reported violations of human rights committed against 

*  Lecturer, Irish Centre for Human Rights, National University of Ireland Galway.

1 See generally Lindsey Cameron and Vincent Chetail, Privatizing War: Private Military and Security Companies under Public 
International Law, Cambridge University Press, 2013; Simon Chesterman, From Mercenaries to Market: The Rise and Regulation 
of Private Military Companies, Oxford University Press, 2009; Emanuela-Chiara Gillard, ‘Business goes to war: private military/
security companies and international humanitarian law’, vol. 88 no. 863 International Review of the Red Cross (2006) 525.

2  Nicky Woolf, ‘Former Blackwater guards sentenced for massacre of unarmed Iraqi civilians’, The Guardian, 13 April 2015.

3 Wolfgang Kaleck and Miriam Saage-Maaβ, ‘Corporate Accountability for Human Rights Violations Amounting to 
International Crimes’, 8 Journal of International Criminal Justice (2010) 699.

4 See James G. Stewart, Corporate War Crimes: Prosecuting the Pillage of Natural Resources, Open Society Justice Initiative, 2011.

5 See generally William A. Schabas, ‘Enforcing international humanitarian law: Catching the Accomplices’, vol. 83 no. 842 
International Review of the Red Cross (2001) 439.

6 See Anita Ramasastry, ‘Corporate Complicity: From Nuremberg to Rangoon: An Examination of Forced Labor Cases and 
Their impact on the Liability of Multinational Corporations’, 20 Berkeley J. Int›l L. (2002) 91.
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Palestinian prisoners and detainees. The essay begins by outlining which violationsmight 
amount to international crimes within the jurisdiction of the International Criminal 
Court, a topic which is also discussed in other contributions to this collection. The essay 
then turns to the involvement of private companiesin such activities and assesses 
whether such involvement gives rise to criminal liability under the Rome Statute of 
the International Criminal Court. This is done by examining the applicable modes of 
criminal liability under the Statute, in particular the concept of aiding and abetting.In 
light of prosecutorial policy at the International Criminal Court, which is said to focus 
on “those who bear the greatest responsibility” for the most serious crimes,7it should be 
asked whether corporate actors are to be consideredthe most appropriate targets in this 
particular context.

i.  Treatment of Palestinian detainees and prisoners 

United nations and civil society reports have shown evidence of human rights 
violations committed against Palestinians detained or imprisoned by Israel. In 2014, 
the United Nations Human Rights Committee expressed its concern at reports of “the 
use of torture and other ill-treatment in the State party’s detention facilities, including 
widespread, systematic and institutionalized ill-treatment of Palestinian children”.8 The 
UN Special Rapporteur on the situation of human rights in the Palestinian territories 
occupied since 1967 has referred to “serious, ongoing concerns” raised by Israel’s 
policies and practices relating to prisoners and detainees. These include:

detention without charge and other forms of arbitrary detention, such as Israel’s 
misuse of administrative detention; torture and other forms of ill, inhumane and 
humiliating treatment; coerced confessions; solitary confinement, including of 
children; denial of equality of arms; denial of visits by family members and ICRC; 
denial of access to legal representation; unacceptable conditions in prisons and 
detention centres; lack of access to required health care, at times amounting to 
medical neglect; and denial of access to education, including for children.9

B’tselem hasreported ongoing impunity regarding such human rights violations 
and the absence of criminal investigations in 700 complaints against Israeli security 

7 International Criminal Court, Office of the Prosecutor, Report on Prosecutorial Strategy, The Hague, 14 September 2006, p. 5.

8 Human Rights Committee, Concluding observations on the fourth periodic report of Israel, CCPR/C/ISR/CO/4, 21 November 
2014, paragraph 15.

9  Report of the UN Special Rapporteur on the situation of human rights in the Palestinian territories occupied since 1967, 
A/HRC/233 ,21/ June 2013, paragraph 31.
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agents.10The United Nations Human Rights Committee stated in its 2014 Concluding 
Observations on Israel that it was “particularly concerned that no preliminary 
investigations by the Inspector for Complaints against the Israel Security Agency 
(ISA) have led to judicial proceedings against alleged perpetrators”.11Legislation has 
recently been passed in Israel to permit the force-feeding of Palestinian prisoners and 
detainees that go on hunger strike.12

From the perspective of international criminal law, the question arises as to whether 
these violations amount to international crimes. The Rome Statute of the International 
Criminal Court comprises the most comprehensive articulation of international 
crimes to date in international law.13 The recent accession by the State of Palestine 
to the treaty paves the way for the Court to potentially exercise its jurisdiction over 
crimes committed on the territory or by the nationals of the State of Palestine. Given 
the nature of the Israel/Palestine conflict, the two relevant categories of international 
crimes are war crimes and crimes against humanity. Beginning with war crimes,as set 
out in Article 8 of the Rome Statute, it seems apparent that the treatment of Palestinian 
prisoners and detainees described above could fall within the definition of “torture or 
inhuman treatment”or “[w]ilfully causing great suffering, or serious injury to body or 
health”.14 Other relevant war crimes might include denial of fair trial rights to prisoners 
of war or other protected persons, as well as the grave breach of unlawful deportation 
or transfer, given that prisoners and detainees are very often held in prisons within 
Israel.15While the latter war crime could be said to take place on the territory of a 
State party of the Rome Statute (Palestine), the other crimes mentioned may create a 
jurisdictional questionwhich will need to be answered, in that they are alleged to take 
place at times on the territory of a non-State party (Israel). Regarding the detention of 
children, the Rome Statute does not address this directly, focusing only on conscription 
or enlistment of child soldiers as offences specific to children.16Further analysis would 
be required to determine if each of the Elements of these crimes is satisfied.

10 B’tselem, Failure to investigate alleged cases of ill-treatment and torture, 1 January 2011, available at: http://www.btselem.
org/torture/impunity. 

11 Human Rights Committee, Concluding observations on the fourth periodic report of Israel, CCPR/C/ISR/CO/4, 21 November 
2014, paragraph 15.

12 See Diaa Hadid, ‘Palestinian prisoner’s case tests Israeli force-feeding law’, New York Times, 11 August 2015.

13 Rome Statute of the International Criminal Court (1998), U.N. Doc. A/CONF.1839/, entered into force 1 July 2002, 2187 
U.N.T.S. 90, Article 8.

14 Rome Statute, Article 8(2)(a)(ii) & (iii).

15 Rome Statute, Article 8(2)(a)(vii). See also Article 8(2)(b)(viii) which applies specifically to occupied territory.

16 Rome Statute, Article 8(2)(b)(xxvi). 
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The category of crimes against humanity can also be considered relevant in this 
context. Under Article 7 of the Rome Statute, crimes against humanity consist of 
certainacts“committed as part of a widespread or systematic attack directed against 
any civilian population, with knowledge of the attack”. Such acts include torture and 
“[o]ther inhumane acts of a similar character intentionally causing great suffering, or 
serious injury to body or to mental or physical health”.17The Rome Statute includes the 
crime against humanity of apartheid, which is defined as inhumane acts committed 
in the context of “an instituionalized regime of systematic oppression and domination 
by one racial group over another and committed with the intention of furthering 
that regime”.18One such crime against humanity that is especiallyin the context of 
the imprisonment and detention of Palestinians is “[i]mprisonment or other severe 
deprivation of physical liberty in violation of fundamental rules of international law”.19

Applying the category of crimes against humanity would require demonstration that 
the particular acts were directed against a civilian populationas part of a widespread 
and systematic attack. For the crime of imprisonment and severe deprivation of 
liberty, consideration would need to be given as to whether prisoners and detainees 
are detained in violation of applicable international law, such as the 1949 Geneva 
Conventions and applicable human rights standards. The International Criminal 
Tribunal for the Former Yugoslavia has understood imprisonment in this context 
as meaning “arbitrary imprisonment, that is to say, the deprivation of liberty of the 
individual without due process of law, as part of a widespread or systematic attack 
directed against a civilian population”.20Given the jurisdictional question concerning 
crimes against nationals of a State party committed on the territory of non-State party, 
it might be asked if it is sufficient that the overall attack take place on the territory 
of the State party or if the crime was commenced on that territory. Nevertheless, for 
present purposes, it suffices that a prima facie case can be made that the treatment 
of Palestinian prisoners and detainees entails breaches of international law that may 
amount to international crimes falling within the jurisdiction of the International 
Criminal Court. The next section turns to consider the extent to which business 
enterprises are implicated in such activities and whether criminal liability might arise 
in this particular context.

17 Rome Statute, Article 7(1)(f ) & (k). 

18 Rome Statute, Article 7(1)(j). 

19 Article 7(1)(e). 

20 Prosecutor v. Kordić and Čerkez, Case No. IT-952-/14/T, Trial Chamber Judgment, 26 February 2011, paragraph 302.
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ii. Involvement of Corporate Entities

The role of the corporate sector in the Israeli occupation of Palestinian territories has been 
highlighted by United Nations bodies and civil society organisations in recent years. For 
example, the United Nations Special Rapporteur on the situation of human rights in the 
Palestinian territories occupied since 1967 discussed the role played by business entities 
in the occupation, noting that there are a “wide range of companies that have linked their 
business operations to Israel’s settlements in the occupied Palestinian territory”.21According 
to the Independent International Fact-Finding Mission established by the United Human 
Rights Council to examine Israel’s settlements,“private entities have enabled, facilitated 
and profited from the construction and growth of the settlements, either directly or 
indirectly”.22The Mission recommended that “[p]rivate companies must assess the human 
rights impact of their activities and take all necessary steps – including by terminating their 
business interests in the settlements – to ensure they do not have an adverse impact on the 
human rights of the Palestinian people”.23The Mission emphasised the role of companies 
which supplied material and equipment used in construction, expansion and associated 
infrastructure, but also noted that companies providing security services and surveillance 
equipment for the settlements or businesses thereinalso gave rise to human rights concerns. 
The latter companies are those most likely to be connected in some way with the treatment 
of those Palestinians imprisoned and detained by the Israeli authorities.

In this particular context, the most prominent security services provider active in Israel 
and Palestine is G4S, the global private security company, formed after a merger of 
two major British and Danish security companies, and which operates in Israel and 
Palestine as G4S Israel. According to the United Nations Special Rapporteur on the 
situation of human rights in the Palestinian territories occupied since 1967, G4S 
Israel “provides resources and equipment for Israeli checkpoints. The company also 
provides security services to businesses in settlements, including security equipment 
and personnel to shops and supermarkets in the West Bank settlements of Modi’in 
Illit, Ma’ale Adumim and Har Adar and settlement neighbourhoods of East Jerusalem”.24 

21 Report of the UN Special Rapporteur on the situation of human rights in the Palestinian territories occupied since 1967, 
A/6719 ,379/ September 2012, paragraph 37.

22 Report of the independent international fact-finding mission to investigate the implications of the Israeli settlements 
on the civil, political, economic, social and cultural rights of the Palestinian people throughout the Occupied Palestinian 
Territory, including East Jerusalem, A/HRC/227 ,63/ February 2013, paragraph 96.

23 Ibid., paragraph 117.

24 Report of the UN Special Rapporteur on the situation of human rights in the Palestinian territories occupied since 1967, 
A/6719 ,379/ September 2012, paragraph 48.
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In addition to activities related to Israel’s illegal settlements, G4S is involved in “the 
provision of systems and personnel directly related to the detention or imprisonment 
of Palestinians, within andoutside occupied territory”.25Reports have described how 
the company has provided “peripheral security systems”, including closed circuit 
television (CCTV), and has fitted out control rooms in a number of Israeli prisons.26 G4S 
has also provided scanning equipment and staff for checkpoints in the West Bank, 
where Palestinians have often been detained.27

The company has frequently been accused of profiting from Israeli settlement activity 
and fromthe ill-treatment of Palestinian prisoners and detainees.According to a group 
of prominent campaigners:

Through its involvement in Israel’s prison system, G4S is complicit in violations of 
international law and participates in Israel’s use of mass incarceration as a means 
by which to dissuade Palestinians from protesting Israel’s systematic human rights 
abuses.28

Several members of the United Kingdom parliament called for G4S to“end its 
complicity” with such violations and to “terminate its contracts with facilities where 
children suffer routine physical and verbal abuse”.29The allegations of G4S involvement 
in Israeli actions have been leveled against the company itself for its contribution to 
systematic violations, rather than for the individual acts of employees. Using this 
company as a case study, the next section considers whether this involvement might 
give rise to legal responsibility under international criminal law.

iii.  Corporate complicity and international criminal law

Given its traditional focus on States, international law has been slow to deal with 
corporations and other non-State actors, despite it becoming increasingly clear 
that the activities of such entities can harm human rights.30 International criminal 

25 Diakonia International Humanitarian Law Resource Centre, Securing Injustice: Legal Analysis of G4S Israel Operations in 
Occupied Palestinian Territory, November 2013, p. 4.

26 Ibid, p. 15.

27 Ibid, p. 16.

28 Rupert Neate, ‘Desmond Tutu tells G4S to stop supplying to Israel prisons’, The Guardian, 4 June 2014, available at:http://
www.theguardian.com/business/2014/jun/04/desmond-tutu-g4s-israeli-prisons-noam-chomsky. 

29 ‘G4S must end its complicity in Israel’s abuse of child prisoners’, The Guardian, 4 June 2014, available at:http://www.
theguardian.com/world/2014/jun/04/g4s-complicity-israel-abuse-child-prisoners.  

30 See generally Andrew Clapham, Human Rights Obligations of Non-State Actors, Oxford University Press, 2006.
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law, on the other hand, has been almost exclusively concerned with individuals 
that are accused of having engaged in international crimes. An attempt to include 
corporate criminal responsibility in the Rome Statute did not succeed, because 
of claimed concerns over complementarity and the requirements of consistency 
in corresponding domestic legislation.31Despite the exclusion of the criminal 
responsibility of corporations themselves under international criminal law,32 there 
have been prosecutions of individuals for business activities that were implicated 
in international crimes. A handful of Second World Warcases, and some more recent 
national cases demonstrate that individual employees or directors may be criminally 
liable if complicit in international crimes.33In United Kingdom v. Tesch, thesupplier of 
Zyklon B was condemned for violating the laws of war for having supplied gas, knowing 
that it would be used for extermination in the Nazi concentration camps.34In the trial 
of leading German industrialists, an emphasis was put on the need for knowledge of 
the use to which Zyklon B, which one of their companies manufactured, was being 
put:“neither the volume of production nor the fact that large shipments were destined 
for concentration camps would alone be sufficient…to conclude…that those who 
knew had knowledge of criminal purpose”.35These industrialist trials occurred in a 
context where there were hundreds of prosecutions by the victorious Allies, but they 
serve as useful precedentsfor considering criminal responsibility of corporate actors.

Given the jurisdictional limits of international criminal law, it is necessary to focus on 
the criminal responsibility of individual employees or company officers.Companies 
themselves cannot be prosecuted at the international level, and, it bears noting, 
profiting from international crimes is not an offenceunder international criminal law, 
even though it may be morally condemnable and businesses may suffer significant 
reputational damage. In terms of individual criminal responsibility, persons may be 
liable under international criminal law not just for having physically perpetrated crimes, 
but for having ordered, planned, instigated, solicited or induced the commission of 

31 See however Joanna Kyriakakis, ‘Corporations and the International Criminal Court: The Complementarity Objection 
Stripped Bare’, 19 Criminal Law Forum 1 (2008) 115.

32 See however Nadia Bernaz, ‘Corporate Criminal Liability under International Law; the NEW TV S.A.L. and Akbhar Beirut 
S.A.L. Cases at the Special Tribunal for Lebanon’, 13(2) Journal of International Criminal Justice (2015) 313.

33 Wim Huisman and Elies van Sliedregt, ‘Rogue Traders: Dutch Businessman, International Crimes and Corporate 
Complicity’, 8 Journal of International Criminal Justice (2010) 803.

34 Trial of Bruno Tesch and two others (The Zyklon B Case), British Military Court Hamburg, 18- March 1946, 1 Law Reports 
of the Trials of War Criminals 93 (1947), pp. 101102-. 

35 Trial of Cark Krauch and twenty-two others (The I.G. Farben Trial), United States Military Tribunal, Nuremberg, 1947,1948- 
10 Law Reports of the Trials of War Criminals 1 (1949), p. 24.
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international crimes.36 Military and civilian superiors may be criminally responsible for 
the crimes of subordinates which they knew or should have known about and failed 
to prevent or punish.37 In the case of potential crimes against Palestinian prisoners and 
detainees, and corporate complicity therein, attention should be paid to aiding and 
abettingas a mode of criminal liability found in the Rome Statute. According to Article 
25(3)(c), a person may be criminally liable for a crime in the Court’s jurisdiction if “[f ]
or the purpose of facilitating the commission of such a crime, aids, abets or otherwise 
assists in its commission or its attempted commission, including providing the means 
for its commission”.

Aiding and abetting is considered to be the most relevant form of criminal liability 
in the context of corporate complicity in human rights abuses. It was the only mode 
of criminal liability specifically mentioned in the United Nations Guiding Principles 
on business and human rights, which were endorsed by the United Nations Human 
Rights Council in 2013. The Guiding Principles provide a useful definition of aiding and 
abetting:

The weight of international criminal law jurisprudence indicates that the relevant 
standard for aiding and abetting is knowingly providing practical assistance or 
encouragement that has a substantial effect on the commission of a crime.38

The International Criminal Court has not addressed this form of criminal liability in 
any great detail to date, although a considerable jurisprudence has emerged from 
the other international criminal tribunals. While there has been some divergence in 
the case-law around the question of whether aid or assistance must be specifically 
directed to the commission of crimes,39 it is clear that the contribution made by an 
individual must be substantial – it need not be essential or a sine qua non for the 
commission of the crime – andit must be knowingly made.40 For aiding and abetting, 
knowledge is the required standard, rather than “intent and knowledge”,which is the 
general standard set out in Article 30 of the Rome Statute.Examples of aiding and 

36 Rome Statute, Article 25.

37 Rome Statute, Article 28.

38 See Report of the Special Representative of the Secretary-General on the issues of human rights transnational corporations 
and other business enterprises, John Ruggie, Guiding Principles on Business and Human Rights: Implementing the United 
Nations “Protect, Respect and Remedy” Framework, 21 March 2011. A/HRC/1731/, p. 17.

39 See Prosecutor v. Perišić, Case No. IT-0481--A, Appeals Chamber Judgment, 28 February 2013; Prosecutor v. Šainović et. 
al., Case No. IT-0587--A, Appeals Chamber Judgment, 23 January 2014.

40  See Prosecutor v. Tadić, Case No. IT-941--A, Judgment (Appeals Chamber), 15 July 1999, paras 172229-.
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abetting in the case law have included the supply of arms and ammunition, military 
training and resources.41 The Rome Statute sets out in Article 25 that assistance must 
have been provided “for the purpose” of the commission of the crime in question and 
it is not yet clear how the Court will interpret this provision. Similarly, there has been 
some disagreement amongst United Statescourts adjudicating civil suits under the 
Alien Torts Statute have over whether knowledge and a substantial contribution are 
required for aiding and abetting, or whether purpose is needed, in that an accomplice 
purposefully provided the assistance.42The purpose of, say, selling weapons and 
ammunition to an armed group would more likely be to make a profit, rather than 
to contribute to the commission of war crimes.43 Absent the requirement of purpose, 
though, it is clear that ostensibly neutral business activity give rise to complicity in 
international crimes, if the above-mentioned criteria of aiding and abetting are met. 

Returning to the case of G4S Israel, there is no evidence that individual company 
officers or employees are involved in the planning or directing of Israeli policies 
or practices towards Palestinian prisoners and detainees. Their contribution would 
seem to be more peripheral, given that reports have referred to providing security 
systems for Israeli prisons and equipment for checkpoints. In terms of aiding and 
abetting, the considerable publicity around the activities of G4S Israelmay put 
individuals on notice that their activates are somehow implicated in potential 
criminal acts, and thus help to satisfy the knowledge requirement. It is not clear, 
however, that the contribution as described issubstantial enough to generate 
criminal responsibility under prevailing standards of international criminal law. An 
‘Independent Review’ commissioned by G4S of its activities in Israel and Palestine 
concluded that “there is no case against G4S on the grounds of complicity with 
alleged war crimes committed by Israel”.44The commissioned experts considered 
that the legal risk to the company was low: “It is very difficult to see how the legal 
requirements of contribution, knowledge and intent could be met”.45While there 

41 See for example Special Court for Sierra Leone, Prosecutor v. Taylor, Case No. SCSL-031--T, Judgment, Trial Chamber II, 
26 April 2012.

42 Compare, for example, John Doe v. Exxon Mobil Corporation, United States Court of Appeal for the District of Columbia 
Circuit, 8 July 2011 with The Presbyterian Church of Sudan v. Talisman Energy, Inc., United States Court of Appeals for the 
Second Circuit, 2 October 2009.

43 Robert Cryer et al., An Introduction to International Criminal Law and Procedure, 3rd edn., CambridgeUniversity Press, 
2014, p. 374.

44 See Human Rights Review of G4S Israel; Human Rights Report and Legal Opinion - Summary of Independent Review, 2 
June 2014, p. 2, available at: http://www.g4s.com/~/media/Files/CSR%20Reports/G4S%20Israel%20Independent%20
Review%20Findings%20-%20June%202014.pdf. 

45 Ibid. 
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are “clearly human rights failings in some parts of Israel’s security system, […] G4S’ 
role is far removed from their immediate causes and impact”.46 The ‘Independent 
Review’ focused on the potential complicity of the company itself, rather than 
individual employees, and lacked accuracy at times in its analysis of applicable 
international law. Nevertheless, the standard needed to be met under international 
criminal law for criminal liability on the basis of aiding and abetting does not 
seem to be met in this particular case, unless evidence were to emerge of a more 
substantial contribution by individual employees or company officers to potential 
crimes against Palestinian prisoners and detainees.

International criminal law, like its national counterpart, is not always the most 
appropriate tool for addressing the various ways in which corporate actors may be 
implicated in human rights violations or international crimes.More nuance can be 
found in the approach of truth commissions, for example, such as the South Africa 
Truth and Reconciliation Commission, which held an institutional hearing on the 
role of ‘business and labour’ in during the apartheid regime. The Commission’s final 
report observed that thebusiness sector had been “central to the economy that had 
maintained the South African state during the apartheid years”.47 It  identified three 
levels of participation by companies:

Certain businesses, especially the mining industry, wereinvolved in helping to design 
and implement apartheid policies. Other businessesbenefited from co-operating with 
the security structures of the former state. Mostbusinesses benefited from operating 
in a racially structured context.48

There are other avenues that are available in attempting to holding companies 
to account and to seek to ensure that business enterprises are not complicit in 
international crimes or human rights violations. G4S was the subject of a complaint 
and investigation under the OECD Guidelines for Multinational Enterprisesby the 
United Kingdom’s national contact point. The complaint found some “technical 
inconsistencies” with the specific obligations of the company, but not “any broad 
failure by G4S to respect the human rights of people on whose behalf the complaint 

46 Ibid. 

47 Truth and Reconciliation Commission of South Africa Report(1998), Volume Six, Section Two, Chapter Five, ‘Reparations 
and the Business Sector’, p. 140.

48 Ibid.,  Volume Four, Chapter Two, p. 58.
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is made”.49 Although the national contact point found that there were “adverse human 
rights impacts associated with the facilities and locations referred to”, it concluded 
that none of the information reviewed “suggested that G4S staff or equipment play a 
direct part in these impacts”.50 Nonetheless, the company was found to be in technical 
violation as it could have done more to “address human rights impacts”, despite not 
being the cause of them.51 It has been reported thatG4S will not seek to renew its 
contracts with Israeli prisons when they lapse in 2017.52

iv. Conclusion

As the law stands, corporations can not be prosecuted before the International 
Criminal Court, although there is no question that individual employees or company 
officers could fall within the jurisdiction of the Court. International criminal law 
imposes particularly exacting standards for liability to arise given the seriousness 
of the sanctions that can be imposed under criminal law.Aiding and abetting 
provides the most suitable form of criminal liability in the context of the involvment 
of corporate actors in criminal activities. It requires that an individual knowingly 
provides practical assistance or encouragement which has a substantial effect on 
the commission of a crime within the jurisdiction of the Court. A prima facie case can 
be made for the commission of international crimes in the context of the treatment 
of Palestinian prisoners and detainees, although certain jurisdictional issues remain 
to be addressed. While corporate entities have been implicated in the ill-treatment 
of Palestinian prisoners and detainees, as they have with other facets of Israel’s 
occupation of Palestinian territories, from the perspective of international criminal law, 
such involvement would not seem so substantial as to give rise to criminal liability, and 
thus to merit the attention of the Prosecutor of the International Criminal Court. Other 
individuals, including high-ranking persons in the Prison Service or the Ministries 
forInternal Security andDefence, have direct control and greater influence over the 
treatment of detained and imprisoned Palestinians. 

49 Lawyers for Palestinian Human Rights (LPHR) & G4S PLC: Final Statement after Examination of Complaint, UK National 
Contact Point for the OECD Guidelines for Multinational Enterprises,  March 2015, p. 3, available at:

 https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/431972/bis-15306--lawyers-for-
palestinian-human-rights-final-statement-after-examination-of-complaint-uk-national-contact-point-for-the-oecd-
guidelines-for-multinational-enterprises-r1.pdf.

50 Ibid.,paragraph 41.

51 Ibid.,paragraphs 6977-.

52  Gill Plimmer, ‘G4S to end Israel jail contracts within three years’, Financial Times, 5 June 2014.
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European Parliament Action on Palestinian Prisoners 

Speech by Emer Costello

Former MEP & Chairperson of the European

Parliament Delegation to Palestine 

Part 1 – Background 

I want to congratulate the conference organisers for hosting this t seminar on the issue 
of Palestinian Prisoners.   I want to thank you for the opportunity to attend and I am 
deeply honoured to address you.  

This paper focuses on the action taken by the European Parliament to address and raise the 
issue of Palestinian prisoners in Israeli prisons from 2008 up until the European Parliament 
fact-finding mission on the condition of Palestinian Prisoners in Israeli prisons. 

The issue of Palestinian prisoners is a humanitarian issue and a legal issue.  It is a human rights 
issue; it is an international issue – statements by UN Secretary General, UN High Commissioner 
for Human Rights, UN special rapporteur for Human Rights in the OPT, the Parliamentary 
Assembly of the Council of Europe, the EU Foreign Affairs Council and the European Parliament 
have all made pronouncements at different times.  It should be governed by international law, 
international human rights law.  It is also a political issue and needs to be addressed on the 
political stage.  It hasn’t always been easy and it certainly hasn’t always been popular. 

Nevertheless the question has been permanently on the agenda of the European 
Parliament’sDelegation to the Palestinian Legislative Council (DPLC) since 2008. Moreover, the 
European Parliament, in plenary and through its various committees has highlighted the issue 
of Palestinian prisoners, calling for the release of political prisoners or for the end of the use 
of administrative detention; highlighting the case of the pre-Oslo prisoners; and particularly 
drawing attention to the conditions of detention and to the situation of women and children.

The issue of Palestinian was put firmly on the agenda in 2008 – first through an oral 
question1, then followed up with a resolution2, which called on Israel to guarantee that 

1 Oral Question on Palestinian Prisoners, 2008: http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//
TEXT+CRE+20080709+ITEM-015+DOC+XML+V0//EN&language=GA

2 2008 European Parliament Resolution on Palestinian Prisoners: http://www.europarl.europa.eu/sides/getDoc.
do?type=MOTION&reference=P6-RC-20080343-&language=EN
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minimum standards on detention be respected to bring to trial all detainees put an end 
to the use of administrative detention and to implement adequate measures for minors 
and prisoners’ visiting rights in full compliance with international standards including the 
Convention of the Rights of the Child and UN Convention against Torture and Other Cruel 
Inhuman and Degrading Treatment or Punishment. The passage of that resolution was a 
significant milestone in terms of European action on the prisoner issue.  

In March 2011 the European Parliament held a hearing with the participation of M 
Qaraque, Palestinian Minister for detainees as well as representatives of the Israeli 
prison service.  One of the conclusions of that visit was a recommendation for the 
European Parliament to send a fact-finding mission with full access to prison facilities 
and detainees.  The then chair of the DPLC, Proinisias de Rossa, recommended that this 
should be pursued following the meeting. 

In February 2012, I replaced Proinsias de Rossa in the European Parliament and as 
Chairperson of DPLC.  As a former republican prisoner himself, Proinsias was deeply 
committed to taking up the issue of political prisoners.  On taking up the Chair of the 
DPLC, I too pledged to take up the issue of prisoners during my tenure and to ensure 
that the fact-finding mission would take place. 

Interestingly, the last three chairs of the DPLC, including the current chair, have been 
Irish.  Two, Proinsias and the current chair, Martina Anderson, are former political 
prisoners themselves.  For my own part, I had a particular interest in the subject as 
my husband,Joe Costello, TD, who is a member of the Irish Parliament and former 
Minister for Trade and Development,was a founder member of the Irish Prisoners 
Rights Organisation and had pursued the issue of political prisoners in the context of 
the Irish Peace Process.  

While Minister for Trade and Development, Joe Costello attended a round table 
meeting with Ambassador Leila Shahid and a number of MEPs in the European 
Parliament to provide an account of the numerous fact-finding missions he led 
with other Irish Parliamentarians to Britain in the mid 1990s to review the condition 
of Irish prisoners detained in British prisons.  At that round table, he highlighted the 
importance of a parliamentary group monitoring prison conditions.  He emphasised 
the importance of securing the “buy-in” from the prisoners in the peace process.  
The prisoners had put their own lives and freedom on the line for their cause and 
were central to the final agreement. Indeed much of the momentum for the peace 
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process came from the prisoners.  Their internal debates and discussions teased out 
the rationale and their experience and sacrifice gave credibility to their views.  The 
parliamentary fact-finding missions became avenues for a wider audience than the 
Republican movement both in Ireland and in Britain.  This meeting proved very 
useful in securing MEPs support for the fact-finding mission on the question of 
Palestinian prisoners in Israeli prisons. 

In July 2012 the European Parliament debated a joint resolution3 on the West Bank and 
East Jerusalem.  Again, this resolution referred to the issue of prisoners, and   called 
for an end to administrative detentions and the release of the political prisoners, 
specifically the PLC members, including Marwan Barghouti.

And in March 2013 Members of the European Parliament responded to the death of 
Arafat Jaradat, and resulting a hunger strike with a resolution4 calling for “an independent 
investigation into the circumstances of his death, and into all allegations of torture and 
other cruel, inhuman or degrading treatment or punishment of Palestinian prisoners”, 
stressing the concern of the European Parliament about Palestinian detainees being 
held in administrative detention, and calling on Israeli authorities to ensure family 
visitation rights were upheld, called for the release of the detained Members of the 
PLC, including Marwan Barghouti.  

Importantly this resolution called for a fact-finding mission by the European Parliament 
to assess the situation of Palestinian prisoners, with particular regard to women and 
children, and the use of administrative detention.   Despite the efforts of some to have 
that wording removed from the resolution, the resolution carried albeit by one vote on 
the day.   The passage of that resolution was another significant milestone and efforts 
began immediately to make arrangements for the fact-finding mission. 

In April 2013 the DPLC participated in the Freedom and Dignity Conference in 
Ramallah which was organised to mark the eleventh anniversary of the detention 
of Marwan Barghouti, the first elected representative of the PLC to be imprisoned.   
News of the European Parliament’s resolution for a fact-finding mission into the 
condition of Palestinian Prisoners in Israeli Prisons was welcomed very much at the 

3 Joint Motion for a Resolution EU Policy on the West Bank and East Jerusalem:

 http://www.europarl.europa.eu/sides/getDoc.do?type=MOTION&reference=P7-RC-20120373-&language=EN

4 Joint Motion for Resolution on Death of Arafat Jaradat and condition of  Palestinian Prisoners in Israeli Prisons 

 http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//TEXT+MOTION+P7-RC-20130++0154-DOC+XML+V0//EN
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Freedom and Dignity Conference. The MEPs present gave a strong commitment 
to pursuing this to ensure that the visit would take place before the end of the 
seventh mandate. 

In June 2013 a hearing5took place in the European Parliament on Palestinian 
Prisoners with just two experts: Mr Ady Niv, an attorney at the Israeli Department of 
Special International Affairs at the Israeli Ministry of Justice and Ms Sahar Francis, the 
Director of Addameer. MEPs in attendance at the hearing expressed the view that 
Mr Niv’s testimony was quite limited as he was unable to answer many questions 
put to him and where he was able to elaborate was contradictory to the picture 
outlined by Sahar Francis.  There was a clear view from this debate that the fact-
finding mission should take place as a matter of urgency, before the end of the 7th 
mandate. Adammer provided a proposal as to what a programme for such a fact 
finding mission shouldlook like. 

The DPLC delegation had planned to travel to Gaza in November 2013.  However, 
having been refused entry to Gaza (a decision by Israeli authorities which was widely 
condemned by MEPs) the delegation travelled to the West Bank.  The visit had a broad 
remit but there was a specific focus on the prisoners issue.  

The delegation met with Mr Issa Qaraqe, Palestinian Minister for Prisoners’ Affairs (with 
responsibility also for freed prisoners) with Mr Qadoura Fares, Head of the ‘Prisoners’ 
Club’.Both The Minister and Mr Fares welcomed Parliament’s vote on sending a fact-
finding mission and emphasised its importance. The Minister informed us that 26 pre-
Oslo prisoners would be released the following day, with 21 of them being welcomed 
at Ramallah. It was agreed that we would attend the homecoming ceremony.  All 
but one member, of the Delegation were present when President Abbas greeted the 
former prisoners by name, to the cheers of the 2000 strong crowd. The presence of 
MEPs at that event gained considerable media coverage and highlighted the European 
Parliament’s concern about this issue. 

While the resolution had passed in March 2013, there were opponents of the fact-
finding mission who continued to stymie progress. It took a concerted effort from my 
own group, the Socialists and Democrats, and other supportive groups to ensure that 
authorisation was finally given.  However, the authorisation was eventually provided 

5 Joint DPLC/DIL hearing on Palestinian Prisoners http://www.europarl.europa.eu/meetdocs/2009_2014/documents/
dplc/dv/940940407/940407/en.pdf



145

on the cusp of the European elections in 2014 which proved less than satisfactory.  A 
number of prominent MEPs including the Chair of the Delegation to Israel withdrew. 

Once approved, the secretariat from the Foreign Affair Committee had the job of putting 
the programme together.  While we understood initially that there was agreement 
from the Israelis to allow the mission and to provide access to prisons and Government 
Ministers and officials, it gradually became clear that co-operation with the mission 
would be minimal.  There were considerable delays in confirming meetings.  Indeed 
even as the Delegation was travelling, meetings agreed were cancelled.   

Hence in spite of its clear mandate, the Delegation was denied access to the prisons and 
unable to secure meetings with the Israeli Ministries of Justice, the Interior and 
Foreign Affairs.  We expressed the Delegation’s strong dissatisfaction at the decision 
by the Israeli authorities to refuse to co-operate with the European Parliamentmission, 
effectively preventing us from fulfilling our democratic mandate. 

Nevertheless, even in the absence of co-operation from Israeli authorities, it was felt 
that the mission should take place.   This approach was supported by a number of 
Palestinian and Israeli NGOs.   Such a fact-finding mission would ensure continuous 
visibility for the issues related to Palestinian prisoners. A delegation of the European 
Parliament would also set an important political message and would equally provide 
support to human rights organizations and international organizations involved in 
providing assistance to Palestinian prisoners.
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Amman Closing Statement

The International Legal Conference “Protection of the Prisoners and 
Detainees: An International Responsibility and Obligation”

16-17/9/2015

On behalf of all the participating organizations and commissions in “The International 
Legal Conference” on prisoners and detainees, we want to thank the Hashemite 
Kingdom of Jordan, represented by its King, government and people, for hosting and 
organizing this conference; we also want to express our gratitude and appreciation 
to the Jordanian House of Representatives and its president, H.E Atef Al-Tarawneh for 
fostering and supporting the success of conference activities. 

The conference, moreover, valued and stressed on the dynamic role, great 
efforts and remarkable sincere support of the legal, professional, human rights 
organizations, unions, activists, volunteers and the mass media who immensely 
contributed to the organization and ensuring the success of this conference. We 
would like to thank also all the prominent figures, legal experts and academics 
from all over the world who presented legal papers and studies that enriched 
the conference with expertise, mechanisms and tools of legal protection of the 
prisoners and detainees. 

The conference also thanked the participants; politicians, ministers, consuls, 
diplomats, ambassadors, parliamentarians, MPs, prisoners’ relatives and ex-
prisoners and all those who supported the conference activities, legal and 
humanitarian goals and aspirations. 

The conference greeted the Palestinian and Arab prisoners in the Israeli 
occupation jails, and asserted on the fact that no viable just peace can be 
realized and sustained unless all prisoners and detainees are released; i.e. their 
freedom is an integral part of the Palestinians’ rights of self-determination and 
living with dignity and freedom within their independent sovereign State with 
Al-Quds as its capital. 

It asserted on the fact that prisoners’ issue is the issue of the international impartiality 
and justice; and the international community has its obligations towards the prisoners 
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and the application of the UN resolutions and convention as well as the regulations of 
the international laws and human rights principles on the prisoners. 

The conference considered the protection of the prisoners is an international 
responsibility that comes to support the Palestinian and Arab movement to sue and 
pursue Israel for its crimes and violations against the prisoners in the international 
and national courts and for degrading and non-compliance with the international and 
humanitarian legislations and conventions. 

The conference called for urgent intervention to save the lives of the hunger strikers 
in the Israeli jails and to halt the arbitrary administrative detention Israel has been 
practicing; moreover, it held the occupation authorities the consequences of re-
detaining the prisoner Mohammad Allan after he was released from the hospital 
yesterday; and the full responsibility of his life. 

The conference focused on two main axes; where a set of papers were prepared 
and presented by a group of international, Arab and Palestinian elite experts. The 
discussions resulted in unanimous opinion among the audience on criminalizing the 
grave Israeli violations and breaches that are practiced on a daily basis against the 
Arab and Palestinian prisoners; systematic torture policy, arbitrary transfer out of the 
occupied territory, administrative detention, minors’ detention, unfair prejudiced 
trails as well medical negligence policy and others; and to consider them war crimes 
and crimes against humanity that fall under the jurisdiction of the International 
Criminal Court. 

The conference, benefiting from the presented papers, comments and reviews, 
based its recommendations on the fact that the Israeli occupation and its legal and 
judicial apparatuses and the subsequent procedures and legislations are illegal and 
illegitimate and aim at reinforcing its control and authority over the Palestinian people 
and fortifying the existence of occupation.

The strategic goal of the conference is basically to prepare and design a legal document, 
derived from the work papers and presentations to support the Palestinian approach 
to prosecute Israel as a based-on-occupation force for its practices and policies that 
rudely violate the international law. 
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Main recommendations of the conference: 

1. Call the UN General Assembly to hold an extraordinary meeting to discuss 
the conditions of the prisoners and detainees in the Israeli jails, and form 
an international commission of inquiry under the patronage of the UN to 
investigate the conditions of the prisoners.

2. Call the high contracting parties of the four treaties of Geneva Conventions 
to commence and oblige Israel to implement these treaties in the occupied 
territories and end applying its own adverse military and domestic rules and 
regulations 

3. Call all member countries of the Geneva conventions, including the Arab 
countries, to harmonize its laws to allow its jurisdiction to prosecute the war 
criminals of Israel. 

4. Call to establish a special court by the UN General Assembly in pursuant to 
Article 12 of the UN Convention to investigate the inhuman crimes and 
practices against the prisoners in the jails. 

5. Adopt a request for an advisory opinion and Fatwa from the International 
Court of Justice on the legal status of the Arab and Palestinian prisoners 
in the occupation jails and the consequent obligations of the Israeli 
occupation; as well as the role and commitments of the international 
community to confront Israel with its breaches and violations of the 
detainees’ rights. 

6. Follow-up the decisions issued by the European Union on 4/3/2013 regarding 
the prisoners as well as findings of the Parliamentary Commission of Inquiry 
that arrived Palestine on 19/3/2014.

7. Call all countries, including the EU members to re-consider and end thee 
partnership agreements signed between Israel and the EU due to its non-
compliance with 2nd article which states the Israeli liability of respecting 
human rights and principles of democracy. 

8. Establish a manual of all the international experts in the International 
Criminal domain who are supportive of the Palestinian cause to 
endorse the international legal file of the prisoners with assertion on 
the role of the Palestinian human rights organizations role in defending 
the prisoners. 
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9. Form an international legal coalition to endorse the prisoners’ rights including 
boycotting the occupation courts, stop the Israeli racist and arbitrary 
regulations approved by the Israeli Parliament (Knesset), and stop the 
administrative detention, minors, female and patient prisoners and release 
them immediately. 

10. Design a legal study that include all the potentials of resorting to the UN General 
Assembly and employ the unity mechanism to freeze Israel membership 
in the UN since the international recognition of Israel was provisional of its 
compliance to the international resolutions and human rights; the massive 
violations shall be used as case study in this respect. 

11. Call all countries and parliaments to recognize the State of Palestine which will 
reinforce the legal status of the Palestinian people and prisoners’ rights. 

12. Support the International Campaign for Releasing Marwan Al-Barghouti and 
the rest of prisoners which was launched on 27/10/2013 from Robin Island; 
particularly from Nelson Mandela’s cell, South Africa. 

13. Boycott all the Israeli companies that fund and provide the detention facilities 
with oppression tools and methods. 

14. Call the Palestinian leadership and the legal organizations to form a specialized 
working group that is responsible for preparing and speeding up the referral of 
all the files related to war crimes, crimes against humanity that are committed 
against the prisoners to the International Criminal court. 

15. Call the Arab and Islamic countries to support the Prisoners Fund that is 
designated to help and rehabilitate the ex-detainees (males and females); this 
fund is supervised by the Arab League. 

16. Capacity building of those who work in monitoring, observing and documenting 
the torture crimes and prepare the reports using Istanbul Protocol (2004) (Manual 
on the Effective Investigation and Documentation of Torture and Other Cruel, 
Inhuman or Degrading Treatment or Punishment) and activate the forensic 
medicine role in documenting ill-treatment and torture crimes. 

17. Form a follow-up commission on the level of the Arab Lawyers Union 
that includes highly competent lawyers of the different Arab bars that is 
responsible of supporting and defending the prisoners and detainees’ cause 
in the international and regional platforms and forums. 
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18. Hold an extraordinary session for the Arab League, at the level of the Justice 
Ministers, to discuss establishing an Arab strategy to support the referral of the 
prisoners’ case to the International Criminal Court and the domestic courts for 
each of the country members of the Geneva Conventions treaties. 

19. Setup a national strategy to confront a package of Israeli arbitrary legislations 
that violate Hague Convention regarding the occupant’s authorities to legislate 
within the occupied territory as well breach the standards of just trials such as 
compulsory feeding, impose tougher sanctions on stone throwers and expose 
these practices on the regional and international levels. 

Glory to the Martyrs and Freedom to the Prisoners and Detainees 

Amman/ Jordan

17.09.2015



151

Annex number (1)

Speakers Biography



152

Biographical notes - William A. Schabas OC MRIA  

Current as of 14 April 2015

Professor William A. Schabas is professor of international law at Middlesex University in 
London. He is also professor of international human law and human rights at Leiden Uni-
versity, emeritus professor of human rights law at the National University of Ireland Galway 
and honorary chairman of the Irish Centre for Human Rights, invited visiting scholar at the 
Paris School of International Affairs (Sciences Politiques), honorary professor at the Chinese 
Academy of Social Sciences in Beijing, visiting fellow of Kellogg College of the University 
of Oxford, and professeur associé at the Université du Québec à Montréal. Prof. Schabas is 
a ‘door tenant’ at the chambers of 9 Bedford Row, in London. He has appeared as counsel 
before several international and national courts and tribunals including the Internation-
al Court of Justice, the International Criminal Court, the Grand Chamber of the European 
Court of Human Rights and the Supreme Court of Canada.

Professor Schabas holds BA and MA degrees in history from the University of Toronto and 
LLB, LLM and LLD degrees from the University of Montreal, as well as honorary doctorates in 
law from several universities. He is the author of more than twenty books dealing in whole 
or in part with international human rights law, including: The International Criminal Court: 
A Commentary on the Rome Statute (Oxford: Oxford University Press, 2010), Introduction to 
the International Criminal Court (Cambridge: Cambridge University Press, 2011, 4th ed.), Geno-
cide in International Law (Cambridge: Cambridge University Press, 2nd ed., 2009), The Universal 
Declaration of Human Rights: travaux préparatoires (Cambridge: Cambridge University Press, 
2013); Unimaginable Atrocities, Justice, Politics and Rights at the War Crimes Tribunals (Ox-
ford: Oxford University Press, 2012),  and The Abolition of the Death Penalty in International 
Law (Cambridge, Cambridge University Press, 2003, 3rd ed.). He has also published more than 
350 articles in academic journals, principally in the field of international human rights law and 
international criminal law. His writings have been translated into Russian, German, Spanish, 
Portuguese, Chinese, Japanese, Arabic, Persian, Turkish, Nepali and Albanian.

Professor Schabas has participated in human rights fact-finding missions on behalf of in-
ternational non-governmental organisations including Amnesty International and the 
International Federation of Human Rights to Rwanda, Burundi, South Africa and Russia. 
He is President of the Irish Branch of the International Law Association and Chair of the 
International Institute for Criminal Investigation. From 2009 to 1002, he was the President 
of the International Association of Genocide Studies. From 2002 to 2004 he served as one 
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of three international members of the Sierra Leone Truth and Reconciliation Commission. 
He served as Chairman of the Board of Trustees of the United Nations Voluntary Fund for 
Technical Assistant in Human Rights from 2009 to 2011. Professor Schabas is editor-in-chief 
of Criminal Law Forum, the quarterly journal of the International Society for the Reform 
of Criminal Law. Professor Schabas has worked as a consultant on capital punishment for 
the United Nations Office of Drugs and Crime, and drafted the 2010 report of the Secre-
tary-General on the status of the death penalty (UN Doc. E/2010/10). He was appointed 
Chair of the United Nations Independent Commission of Inquiry on the 2014 Gaza Conflict.

Professor Schabas was named an Officer of the Order of Canada in 2006. He was elected a mem-
ber of the Royal Irish Academy in 2007. He has been awarded the Vespasian V. Pella Medal for 
International Criminal Justice of the Association internationale de droit pénal, the Gold Medal in 
the Social Sciences of the Royal Irish Academy, and he holds several honorary doctorates.

William A. Schabas OC MRIA

Professor of international law

School of Law, Room W-209 | Middlesex University, Hendon Campus | London | Unit-
ed Kingdom NW4 4BT

Off.: +44 (020) 8411.4314 | Mob.: +44 (074) 2878.4703 | Home +44 (020) 8458.9033

Skype: william.schabas | w.schabas@mdx.ac.uk | blog: humanrightsdoctorate.blog-
spot.com

Bana Shoughry 

Attorney Bana Shoughry,has been practicing human rights law since 1999. She holds LL.B 
degree from Hebrew University in Jerusalem and LL.M degree in international law from 
Washington College of Law, American University in Washington DC. Following her eight 
year tenure at the Association for Civil Rights in Israel (ACRI) where she directed ACRI’s legal 
advocacy efforts on behalf of the Palestinian Bedouin community in the unrecognized vil-
lages, she became the Legal Director & the Legal Advisor of the Public Committee against 
Torture in Israel (PCATI). In July 2014 she became the Clinical director of the International 
Human Rights Clinic at the Hebrew University and teaches the courses: “Torture: legal pro-
hibition and practice” and "Gender, Religion and the Law". She also volunteers in several 
Palestinian feminist organizations. She has expertise in civil, political, social and cultural 
human rights in Israel in addition to women’s human rights and Islamic law.
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Dr. Ferdoos Alissa 

Ph.D. (2016) in Mental Health and Psychological therapy from Ain Shams Uni-
versity in the Arab Republic of Egypt. In 2012 she received a master’s degree 
in community mental health from Al-Quds University. In 1999 She received a 
master degree  in disability Counselling from Flinders University in Australia . 
Since 2008, she has been teaching at the University of Bethlehem / Department 
of Social Sciences. She has taught various courses in social work and psychology 
for undergraduate students. Since 2016, she started a teaching role at the social 
work master’s program.

Dr. Al-issa works as a consultant in the field of social work and counseling with 
numerous civil society organizations in Palestine. Since 2010, she has worked as 
a supervisor and trainer for the staff of the Center for the Protection of Women - 
the Safe House (Mehwar). She has also worked as a supervisor and trainer for the 
staff of the Women's Center (Hayat) in Gaza and the staff of the Center for Legal 
Research since 2013.

Dr. Al-issa has been working in the field of social work sine 1991. Between 1996-
2008 she was a social psychologist and trainer for both the staff of the YMCA- 
East Jerusalem and the staff of other organizations (including social workers and 
two UNRWA staff members, and educational counselors in the West Bank and 
the Gaza Strip). She trained courses in trauma with torture victims and trained 
the EMDR in Palestine, Turkey, Jordan and Kosovo. She has also participated in 
many international and local conferences on mental health, psychological coun-
seling and social service. She has also participated in the arbitration of many 
studies, researches and scientific papers as well as supervised a number of mas-
ter's degrees in social. Dr. Al-issa is also the author of a number of articles and 
studies in Arab and international peer reviewed journals on the psychological 
treatment of children as well as a detailed volume on the use of psychological 
theories on torture in Israeli prisons work, psychology and development within 
the university and in other universities.
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Omar Farah  

Omar Farah is a Staff Attorney at the Center for Constitutional Rights, where he 
specializes in challenging unlawful detentions at Guantánamo prison. Since 
2008, he has represented several detainees in habeas corpus litigation in federal 
court and in resettlement efforts. Beyond his Guantánamo work, Omar focuses 
on litigation and advocacy in response to abusive counterterrorism practices, 
including the unlawful surveillance of Muslim American communities. Prior 
to coming to the Center for Constitutional Rights, he was in private practice, 
working mostly in the area of international commercial arbitration. Omar has 
been interviewed on major news outlets, including MSNBC, Al Jazeera, Russia TV 
and Channel 4 News (UK).  His opinion pieces have appeared in The Huffington 
Post and The Global Journal among others.  He is a graduate of Georgetown 
University Law Center.

James Turpin 

James Turpin (UK, 1968) has been acting Head of Office of the OHCHR country office in 
Ramallah since he arrived in Palestine in August 2014. 

James has worked for the Office of the United Nations High Commissioner for Human 
Rights (OHCHR) since June 2003, initially in Geneva working on the reform of the hu-
man rights body system. He moved to Phnom Penh in January 2006 where he ran the 
Rule of Law programme for the OHCHR Cambodia country office working on a wide 
range of legal and judicial reform initiatives including reform of the courts and prison 
system and monitoring the Extraordinary Chambers in the Courts of Cambodia (UN-
backed Khmer Rouge tribunal). 

He then moved to United Nations Headquarters in New York where he was OHCHR 
desk officer for the Middle East and North Africa region during the Arab Spring and, 
from 2012, coordinated OHCHR’s strategic engagement with the Security Council. He 
also worked on a range of issues related to human rights in peacekeeping activities as 
well as pushing OHCHR interests in the Third Committee, Fifth Committee and ACABQ. 

His posting in the Palestine Office constituted a return to the issues of the occupied 
Palestinian territory as James completed both a master’s degree in international re-
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lations (Cambridge 1994) and a doctorate in international law (European University 
Institute, Florence 2002) focusing on legal aspects of the Oslo Accords between Israel 
and the Palestinian Liberation Organization (Areas A, B and C). He also holds a Bachelor 
of Laws degree from King’s College London (1990).

Christina Papadopoulou 

Christina PAPADOPOULOU, Senior Advisor for the MENA region, IRCT (International 
Rehabilitation Council for Torture Victims), based in Amman/Jordan. Her functions 
include providing support to torture victims' rehabilitation centres with respect to 
capacity building, development and overseeing the delivery of projects implemented 
in the region, and liaising with relevant institutions. Prior to her current position, 
Ms Papadopoulou has worked for nearly 20 years in various human rights related 
positions in Europe (France, Greece, Denmark) and the Middle East & North Africa 
(Palestine, Egypt, Morocco, and presently, Jordan), always with a focus on the anti-
torture movement and the protection of human rights in the MENA region. These 
posts include: Senior Human Rights Officer with the Greek National Commission 
for Human Rights (2004-2013), MENA Programme Coordinator with the IRCT, based 
in Denmark (1999-2003), Head of Mission of the Medecins du Monde Mission in 
Palestine (1997-1998), Research Fellow at the Cairo University and the Kapodistrian 
University of Athens (1991-1995). With an academic background in International 
Relations, Political Sociology, Political Analysis of the Arab World, and Correctional/
Penitentiary Policy at the University of Athens, Paris I-Sorbonne, Institut D’Etudes 
Politiques de Paris, Cairo University, and Oxford University, Ms Papadopoulou has 
published numerous articles in journals and periodicals on Middle Eastern Affairs 
and Human Rights and has contributed to several collective volumes. Her last 
publication (2014, in Greek) examines the topic of transgenerational trauma in three 
generations of Greek refugees from Asia Minor.

Carrie Comer Biography:-
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Carrie Comer 

Carrie Comer is the Permanent Representative to the International Criminal 
Court (ICC) for the International Federation for Human Rights (FIDH). Trained in 
Anthropology (Universidad de San Carlos de Guatemala) and International Law 
(Oxford University), she has primarily supported justice initiatives in Latin America, 
including truth commissions, criminal prosecutions and advocacy work through 
documenting, investigating and reporting on human rights violations and 
international crimes.  Part of her work with FIDH now focuses on assisting human 
rights organisations to document crimes that fall within the jurisdiction of the 
International Criminal Court, as well as advocating for the full implementation of 
victims rights before the ICC. 

Abeer Baker 

Palestinian Human rights lawyer from Acre city.

Baker holds Second Title with honours in Public Law from Tel Aviv University and North 
Western University/ USA.

 For years Baker responsible of an office in the field of human rights judicial proceedings

Baker specialises in political rights, prisoner rights, torture victims, and cases related 
to the Israeli occupation, including Family Reunion and Ban on Travel. Baker is a 
legal advisor to several women’s organisations inside the Green Line. Over 10 years, 
she worked as a lawyer in the Criminal Justice Project of the Legal Centre for Arab 
Minority Rights in Israel (Adalah). In the context of this project, Baker represented 
Arab Knesset members in political prosecutions as well as political activists at Israeli 
courts. Baker established and managed the Haifa University Prisoners’ Rights Clinic 
(2007-2015). . In addition to publishing many legal articles in various areas Baker is 
co-editor of Threat: Palestinian Political Prisoners in Israeli Prisons (Pluto Press London 
w/Dr. Anat Mattar)2011.
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Sahar Francis 

• A Palestinian Lawyer, working in the field of Human Rights in the OPT since 
1994, with special experience on Prisoners Rights, since 1998  working 
in Addameer Prisoner and Human Rights Association following cases of: 
Torture, Administrative detention, Detention Conditions and Prisoners 
Rights. Extensive experience in Israeli Supreme Court and Military 
Courts using Israeli criminal and military laws, and the International 
Humanitarian Law .

• Since 2005 directing Addameer Association, over the years  gained an 
extensive experience in defending lobbying Human Rights issues in the 
OPT, locally regionally and in the International Level especially within the 
UN system.   

Mohammed at Tarawneh 

Justice Tarawneh, Court Cassation, Amman, Jordan. Having been a judge 
since 1982, Tarawnehhas held several judicial positions, including a panel 
member on the Court of Cassation, High Court. Over the path of his career 
at the Courts of First Instance and High Court, Tarawneh focused on cases 
of printed materials and publications. In line with Article 19 of the Universal 
Declaration of Human Rights, he rendered several court decisions premised 
on international conventions on the freedom of opinion and expression. A 
former member of the Advisory Committee to the Media and Justice Pro-
gramme, Tarawneh is currently a human rights activist and member on sev-
eral organisations, including: 

- National Committee on International Humanitarian Law, Jordan; 

 - Jordanian Coalition for the International Criminal Court; 

 - Board of Trustees of the National Council for Family Affairs, Jordan;  

-  Board of Trustees of the Amman Centre for Human Rights; and 

-  Jordanian Writers Union. 

Tarawneh is also an instructor at the Jordan Judicial Institute and part time lecturer at 
several universities. He holds an LL.B from the Cairo University (1981), LL.M in Human 
Rights (1989), Diploma in Human Rights (1995), and LL.D (2000). 
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Tarawneh is author of many publications, including: 

 - Human Rights and International Guarantees,  3rd ed., 2000

-  Studies in Human Rights, 1996 

-  Human Rights between Text and Application, 2004 

-  Human Rights Guarantees throughout Stages of the Penal Case, 3rd ed.,2003

-  International Humanitarian Law: Text and Mechanisms of Application, 2003 

-  International Humanitarian Law: National Application in Jordan, 2005 

 - The Right to Fair Trial, 2007 

 - Studies in Juvenile Justice, 2009 

- Tarawneh also published numerous papers on human rights, International 
Humanitarian Law, and International Criminal Court. 

Michael Kearney 

Dr Michael G Kearney is Senior Lecturer in Law at the University of Sussex, UK, where he 
convenes the LLM in International Criminal Law. His publications address topics including 
the prohibition of propaganda for war in international law, apartheid and colonialism, law-
fare, and modes of liability in international criminal law. A forthcoming article addresses 
the scope and nature of the Rome Statute's war crime of the transfer of civilians into occu-
pied territory. 

Shane Darcy 

Shane Darcy is a lecturer at the Irish Centre for Human Rights at the National Uni-
versity of Ireland Galway, where he teaches international criminal law and business 
and human rights. He is on the Editorial Board of the Business and Human Rights 
Journal and the Editorial Committee of Criminal Law Forum. He is the author of two 
monographs: Judges, Law and War: The Judicial Development of International Hu-
manitarian Law (Cambridge, 2014) Collective Responsibility and Accountability under 
International Law (Transnational, 2007) and co-editor of two edited collections: Judi-
cial Creativity at the International Criminal Tribunals (Oxford, 2010, w/Joseph Powder-
ly) and Truth Commission and Courts(Kluwer, 2005, w/William A. Schabas). He has par-
ticipated in human rights trainings, conferences and workshops in several countries 
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including South Africa, China, Iran, Palestine, Iraq, Turkey, the United States and Russia. 
He is a member of the National Board of Amnesty International’s Irish Section and runs 
the Business and Human Rights in Ireland blog.

Emer Costello 

Emer Costello served as an Irish Member of the European Parliament representing 
the Dublin Constituency from 2012 until July 2014. She is also a former Lord Mayor of 
Dublin and Dublin City Councillor.  She is a senior member of the Irish Labour Party.

In the European Parliament, Emer was Chairperson of the Delegation for Relations with 
the Palestinian Legislative Council (DPLC).  In that capacity she led several Parliamentary 
delegations to the West Bank in Palestine, although the Delegation was consistently 
refused permission to visit Gaza.   As Chair of the DPLC, Emer championed the issue 
of prisoners, leading ultimately to the European Parliament passing a resolution for a 
fact-finding mission on the condition of Palestinian prisoners in Israeli prisons.  Emer 
led the mission which took place in March 2014.

Emer is currently working as a policy adviser with Intelligence in Science, a Brussels 
based company that provides support to a range  of public and private bodies on 
science and innovation policy at EU and international level.   She is a member of the 
Dublin International Advisory Committee and a number of other community and ed-
ucational organizations in Dublin.   She  is currently completing a Masters in Business 
Administration (MBA) at the Dublin Institute of Technology.
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Annex number (2)

Conference Photos


